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Commonwealth Court Upholds Property Owners’ Rights and Finds 
Zoning Ordinance Amendment To Be Confiscatory
By Loren D. Szczesny

In Pennsylvania, municipal governments 
have the authority to adopt and amend 
zoning regulations at their discretion. 
One issue that occasionally arises when 
municipal governments take such an 
action is the impact or effect of those 
regulations on properties that are subject 
to an agreement of sale or are a part of 
an ongoing negotiation for the sale of 
the property. The applicability of newly 
adopted zoning regulations could prohibit 
the use contemplated by an equitable 
owner or a prospective purchaser. While 
the determination as to the impact 
or effect of newly adopted zoning 
regulations will clearly depend upon 
the facts of each particular case, the 
Pennsylvania Commonwealth Court 
has recently rendered a decision that 
upholds and supports the rights of 
property owners.

In the case of Henry Nowicki and 
Barbara Nowicki v. Zoning Hearing 
Board of Borough of Monaca, et al., the 
Commonwealth Court determined that 
a zoning ordinance amendment was 
confiscatory as applied to the property 
of Mr. and Mrs. Nowicki. In this case, 
Mr. and Mrs. Nowicki purchased .176 
acres of land along Atlantic Avenue in 
the Borough of Monaca, Beaver County, 
Pennsylvania. Two days before Mr. and 
Mrs. Nowicki signed the agreement 
of sale to purchase the property, the 
Borough of Monaca adopted an ordinance 
under which the zoning of the property 
was changed from R-2, Single Family 
and Two-Family Residential District, to 
the Planned River-Oriented Development 
District (PROD). For lots with a minimum 

area of 7,500 square feet, the PROD 
Ordinance permitted properties to be 
used for public and noncommercial 
recreation. However, Mr. and Mrs. 
Nowicki proposed to construct a single-
family residential dwelling. Although the 
subject property had previously contained 
a residential dwelling, the building was 
destroyed by fire and demolished by 
the predecessor-in-interest to Mr. and 
Mrs. Nowicki. Therefore, at the time of 
acquisition, the property was vacant.

Following their acquisition of the 
property, Mr. and Mrs. Nowicki applied 
to the Zoning Hearing Board for a Use 
Variance to obtain approval to construct 
the proposed single-family dwelling 
on the property. Representatives from 
the Borough of Monaca appeared in 
opposition to the application of Mr. and 
Mrs. Nowicki. Following a hearing, the 
Zoning Hearing Board of the Borough of 
Monaca denied the request for a variance.

Thereafter, Mr. and Mrs. Nowicki filed 
an appeal to the Beaver County Court 
of Common Pleas contending that 
the decision of the Zoning Hearing 
Board denying the Use Variance was 
confiscatory and denied all economically 
viable use of the property. In response, 
the Zoning Hearing Board argued that the 
ordinance was not confiscatory because 
it permitted the use of the property for 
non-commercial and public recreation. 
Following a hearing, the Court of Common 
Pleas of Beaver County reversed the 
decision of the Zoning Hearing Board and 
concluded (1) that the zoning ordinance 
amendment created an unnecessary 
hardship, (2) the unnecessary hardship 
had not been created by Mr. and Mrs. 
Nowicki, (3) the variance would not 
alter the essential character of the 
neighborhood, nor be detrimental to 
the public welfare, (4) the variance 
amounted to the minimum variance 
that would afford relief and (5) that the 
refusal to grant the variance amounted to 
a confiscation of the property. Both the 

Zoning Hearing Board of Monaca Borough 
and the Borough of Monaca appealed the 
decision to the Commonwealth Court.

In support of its appeal, the Borough 
of Monaca argued that Mr. and Mrs. 
Nowicki failed to establish that the 
zoning ordinance rendered their property 
valueless for any permitted use that 
would amount to an unnecessary hardship 
by confiscation and that any hardship 
was created by Mr. and Mrs. Nowicki. In 
its decision, the Commonwealth Court 
reviewed the criteria of Section 910.2 
of the Pennsylvania Municipalities 
Planning Code (MPC) and discussed the 
criteria to be applied in variance cases, 
whether the variance is requested for 
use, dimension or validity. Specifically 
with respect to a “validity” variance, the 
court noted that such variances exist in 
situations where the ordinance has so 
strictly regulated a particular property so 
as to become confiscatory. The court held 
that an applicant seeking to establish 
that an ordinance is confiscatory must 
show that (1) the effect of the regulation 
complained of is unique to the property 
and not an effect that is common to 
other lands in the area and (2) the 
regulation deprives the owner of the 
use of the property. The key distinction 
in a validity variance case is that the 
unnecessary hardship upon the property 
is created by the unique effect of the 
zoning regulation rather than the unique 
physical circumstances or condition of 
the property.

Upon review of the PROD Regulations 
and the facts relating to the Nowicki 
property, the Commonwealth Court 
held that the evidence established an 
unnecessary hardship as a result of the 
burden placed upon the property by 
the zoning regulations. Although the 
zoning ordinance allowed a use of the 
property for public and noncommercial 
recreation, the zoning regulations did 
not allow for a reasonable use of the 
property. In examining the remaining 
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New Jersey Case of the Month: 
Pinelands Preservation Alliance, et. al. v. NJ DEP, et. al.
By Henry Kent-Smith

In a published opinion, Pinelands 
Preservation Alliance v. NJDEP, Doc 
# A-4880-11T2; A-4883-11T2, the 
appellate division reversed and remanded 
for further consideration the CAFRA 
individual permit issued by the New 
Jersey Department of Environmental 
Protection to Jaylin Holdings, LLC for 
the development of a proposed shopping 
center Super Center on Route 37 in Toms 
River, New Jersey. The court overturned 
the CAFRA permit on a narrow fact/policy 
issue related to the boundaries of the 
Toms River Coastal Center. However, the 
court sanctioned consideration of habitat 
net impact evaluation and mitigation 
measures in evaluating CAFRA individual 
permits.    

By way of background, in 2004, Jaylin 
applied for a CAFRA individual permit 
and related stream encroachment and 
wetland transition area relief to enable 
the development of its property. In 
2005, evidence of northern pine snake 
hibernacula was discovered on the Jaylin 
property. The northern pine snake is 
a threatened and endangered species 
pursuant to N.J.A.C. 7:25-4.17. The 
discovery of the northern pine snake 
hibernacula lead to the NJDEP’s denial of 
the original permit application pursuant 
to N.J.A.C. 7:7E-3.38.  

After numerous plan revisions over the 
next three years, Jaylin filed a revised 

permit application with the NJDEP. This 
application reflected plan revisions and 
mitigation proposals that arose from a 
nonbinding mediation process Jaylin 
proposed a variety of different protective 
measures to minimize impact on the site 
to the existing hibernaculum, as well as 
off-site land preservation to facilitate 
the enhancement of northern pine snake 
habitat within the northern Pinelands 
area, but not on the Jaylin property. In 
2010, the DEP again denied Jaylin’s 
CAFRA individual permit application, 
which was appealed by Jaylin.  

In subsequent settlement discussions, 
the NJDEP and Jaylin agreed to a revised 
permit application including further 
revisions to the site plan and additional 
protective measures for the existing 
pine snake hibernaculum. In support 
of the application, Jaylin submitted a 
Habitat Evaluation Method (HEM) for 
the northern pine snake. NJDEP also 
prepared a HEM. In August 2010, as 
a result of the concerted effort of the 
NJDEP and Jaylin, a proposed settlement 
was reached and public comment 
requested on the settlement. After nearly 
one year in the comment period, Jaylin 
and the DEP entered into a stipulation of 
settlement that resulted in the issuance 
of an individual CAFRA permit for the 
project. The appellants challenged this 
settlement and the validity of the permit 
on numerous grounds, including that 

CAFRA regulations do not allow for “net” 
habitat assessment and valuation; that 
DEP cannot consider mitigation as a basis 
for issuing an individual permit, and that 
the proposed mitigation was inadequate.  

The appellate division endorsed the 
use of the HEM and the preservation of 
off-site property as effective mitigation, 
citing the fact that the mitigation 
measures proposed by Jaylin were within 
the permissible discretionary authority of 
the DEP under CAFRA permit regulations. 
The appellate division analyzed whether 
the HEM constituted rule making or was 
a proper “as applied” policy. The court 
evaluated the HEM under the rule making 
standards set forth in Metromedia v. 
Division of Taxation, 97 N.J. 313 (1984). 
The court held that the HEM did not 
constitute a rule of general applicability 
but rather a policy guideline to evaluate 
the specific impacts of the Jaylin 
individual permit. The court also resolved 
an alleged conflict between the Pinelands 
Comprehensive Management Plan rules 
and CAFRA’s regulatory authority. In 
doing so, the court recognized that 
CAFRA and DEP are not bound by the 
Pineland’s CMP rules, but appropriately 
received comment from the commission 
in determining the scope and grant of the 
Jaylin permit.

Notwithstanding having prevailed on all 
the above referenced issues, the appellate 

criteria of Section 910.2 of the MPC, 
the Commonwealth Court concluded that 
the size of the property and its location 
within a predominantly single-family 
residential area resulted in the property 
being unmarketable for an economically 
viable recreational use. The surrounding 
single-family homes supported the 
position of Mr. and Mrs. Nowicki that the 
construction of a single-family residential 
home on the subject property would not 
be detrimental to the public welfare, 
would blend harmoniously into the 
surrounding neighborhood and would be 
the minimum variance that would afford 
relief while allowing a reasonable use of 
the property. Finally, the Commonwealth 

Court held that the hardship affecting 
the subject property was not created by 
Mr. and Mrs. Nowicki. Accordingly, the 
Commonwealth Court concluded that the 
zoning ordinance amendment adopted by 
the Borough of Monaca was confiscatory, 
created an unnecessary hardship that 
was not self-inflicted by Mr. and Mrs. 
Nowick, and affirmed the decision of the 
Beaver County Court of Common Pleas, 
which reversed the decision of the Zoning 
Hearing Board of the Borough of Monaca.

While the Nowicki decision is good news 
for equitable owners or prospective 
purchasers who experience a change in 
the zoning regulations applicable to a 

particular property, it is important to note 
that the Commonwealth Court’s decision 
is highly fact dependent. Therefore, the 
ultimate determination as to whether 
an equitable owner or a prospective 
purchaser would obtain the same success 
as Mr. and Mrs. Nowicki will depend 
upon the specific facts of each case.
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division found that the Jaylin individual 
permit was improperly issued due to 
a question regarding the applicable 
impervious coverage limitations pursuant 
to N.J.A.C. 7:7E-5B. The Jaylin property 
is located in the prior designated Toms 
River Coastal Regional Center. CAFRA 
regulations permit up to 80 percent 
impervious coverage within a coastal 
regional center. With the adoption of 
the Permit Extension Act in 2008, the 
CAFRA coastal centers were “extended” 
through December 31, 2014. The 
coastal center designation is critical to 
the Jaylin proposal, in that the Jaylin 
property would otherwise be located 
within the coastal suburban planning 
area, which is limited to a maximum of 
30 percent impervious coverage. See 
N.J.A.C. 7:7E-5B.4. The issue regarding 
the Toms River Regional Coastal Center 
evolved out of the February 7, 2005, 
expiration of the center, which was 
subsequently re-established on February 
6, 2006. In reviving the coastal center 
in 2006, however, the DEP specifically 
excluded six areas from mainland coastal 
designation, including endangered and 
threatened wildlife species habitat. 
N.J.A.C. 7:70-5B.6(e).  

Because Jaylin’s original CAFRA permit 
application had been filed before 
February 7, 2005, (expiration of the 
CAFRA center) Jaylin could rely on a 
previous center designation to permit 
development up to the 80 percent 
impervious coverage. However, the 
appellate division found that the DEP 
exceeded its permissible discretionary 
authority in approving the application 
under the prior center designation, 
insofar as the original 2004 application 
had been rejected by the DEP and a 
new application had been filed in 2010. 
As the court struck down the DEP’s 
issuance of the permit, it observed 
that “the difficulty in applying N.J.A.C. 
7:70-5B.6(g) here, however, it is that, 
in our view, the actual boundaries of 
the readopted (extended by the PEA) 
Mainland Toms River Coastal Regional 
Center and therefore the boundaries of 
the Coastal Suburban Planning areas, are 
unclear.” Slip Opinion at 69 (emphasis 
in original). Because the exclusion of 
certain portions of the Jaylin property 
would necessarily reduce permissible 
impervious coverage limits, the result 
was the remand of the matter to the 
DEP for further consideration on the 

determination of the applicability of 
Coastal Center regulations.  

For 10 years, Jaylin has been prevented 
from constructing its proposed 
development in Toms River, a project 
that has secured local land use approvals 
but is still confronted with state level 
regulatory hurdles. This long and tortured 
history is yet another tangible exhibit of 
the problematic nature of New Jersey’s 
present land use regulatory system. 
Multiple levels of local, regional and state 
regulations with conflicting standards 
often result in lawsuits challenging these 
various permits, with the ensuing delay 
and cost associated with judicial review. 
The result is the extraordinary uncertainty 
and duration associated with the land 
use process, which hinders New Jersey’s 
economic recovery.  

Recently Enacted Legislation in Pennsylvania
By David H. Comer

Local Business Privilege Tax

Act 42, which was enacted May 6, 2014, 
and applies to taxable years commencing 
on or after January 1, 2014, attempts 
to clear up uncertainty regarding the 
business privilege tax that was created 
by the Pennsylvania Supreme Court’s 
2007 decision in V.L. Rendina v. City of 
Harrisburg, 938 A.2d 988 (Pa. 2007). 
The Local Tax Enabling Act (LTEA) 
provides local taxing authorities with the 
right to impose the business privilege 
tax. Act 42 amends the LTEA to clarify 
the “nexus” required to allow a local 
taxing authority to impose its business 
privilege tax on a business. Act 42 
provides that a local taxing authority 
may level a tax on the privilege of doing 
business in the jurisdiction of the local 
taxing authority if the privilege is (1) 

exercised by conducting transactions 
in the jurisdiction of the levying local 
taxing authority for all or part of 15 or 
more calendar days within the calendar 
year or (2) exercised through a “base 
of operations” in the jurisdiction of the 
levying local taxing authority (provided, 
however, that the gross receipts subject 
to this tax shall not include any receipts 
subject to a tax measured by such gross 
receipts which is imposed under (1) 
above). The term “base of operations” 
is defined to mean an actual, physical 
and permanent place of business where 
a taxpayer manages, directs and controls 
its business activities at that location.

Municipal Claim and Tax Lien Law

Act 93, which was enacted November 27, 
2013, and took effect 60 days thereafter, 

provides taxing authorities with additional 
means to collect delinquent property 
taxes. By way of example, Act 93 will 
allow the following: A real estate tax 
lien is filed of record in the jurisdiction 
where the real estate is located; the 
lien can be reduced to a judgment; and 
that judgment can then be filed in any 
jurisdiction within the Commonwealth 
of Pennsylvania where the owner of the 
delinquent real estate taxes owns real 
property. 
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Updating Your Corporate Records in PA May Protect Your Company 
From Liability Under Veil-Piercing Claims
By Robert W. Gundlach, Jr. 

Many small to midsized Pennsylvania 
corporations often fail to update their 
corporate records in accordance with 
the Pennsylvania law. In this regard, we 
suggest you engage legal counsel to assist 
you with this work.

Many businesses are feeling the impact 
of these challenging economic times. As 
a result of these pressures, we are seeing 
a noticeable increase in “piercing the 
corporate veil” claims being asserted by 
banks and other creditors against the 
shareholders of a debtor corporation. A 
“piercing the corporate veil” claim is a 
type of legal claim asserted by a creditor 
against the shareholders of a corporation, 
seeking to disregard the existence of the 
corporate entity and instead have the 
corporation’s shareholders held personally 
liable for the debts as the “alter ego” of 
the corporation, even if the shareholders 

would not otherwise be liable for those 
debts.

The issue of “piercing the corporate 
veil” is one of the most litigated issues 
in corporate law. There is no bright-line 
test as to whether such a claim has merit 
and instead the case is determined on 
the specific facts and circumstances 
presented. Among other factors 
considered in analyzing a “piercing the 
corporate veil” claim is whether or not the 
corporation has neglected the corporate 
formalities and protocols required under 
law, such as holding annual meetings 
to approve the appointments of officers 
and directors and to approve material 
corporate decisions and actions. 

Under Pennsylvania corporate law, at 
least one meeting of the shareholders 
is required to be held in each calendar 
year for the election of directors and to 

approve other matters coming before 
the shareholders. Do you have records 
confirming that an annual corporate 
meeting has been held for your 
corporation for more than a year? Given 
the risks associated with not following 
the corporate formalities imposed under 
law, we recommend our clients undertake 
an annual assessment of their record-
keeping and administrative protocols. 
We are available to advise you as to best 
practices in this regard.

Upon request, we can send you a 
checklist of these important items.
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Transactions
Daniel V. Madrid obtained preliminary and final site plan 
approval from the Pennsauken Township planning board on 

behalf of his client Aluminum Shapes LLC for the expansion 
of its industrial facility in Delair, New Jersey.
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