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*Second in a series

In the previous installment, we looked 
at how to respond to an audit from 

Highmark Blue Cross Blue Shield. For 
most physician practices, Medicare Part 
B (i.e., “traditional” Medicare) remains 
one of the two or three largest payers. 
A chart request or refund demand from 
Medicare can be unsettling, but it can 
be managed to minimize your potential 
liability. Much of the substantive advice 
mirrors the best practices for respond-
ing to a private payer audit, but with 
Medicare there are more government 
agencies and contractors involved and 
many more levels of appeal. Given the 
broad applicability of the False Claims 
Act and its draconian penalties, the 
stakes are much higher as well.

We recommend keeping an ac-
ronym glossary handy. Medicare is 
administered by federal contractors 
known as Fiscal Intermediaries (FIs) 
for Part A services, generally hospital 
care, and Medicare Carriers for Part B 
services, including physician claims. In 
Pennsylvania, the Medicare Carrier is 
now Novitas Solutions, a subsidiary of 
the Florida Blues plans which pur-
chased the Medicare claims process-
ing business from Highmark Medicare 
Services in 2011 but retained much 
of the previous staff located in Camp 
Hill, Pa. Novitas also is referred to as 
a Medicare Administrative Contractor 
(MAC), not to be confused with Recov-
ery Audit Contractors (RACs), who are 
tasked with identifying overpayments 
and underpayment on a post-payment 
basis. All these entities are collectively 
referred to as “contractors.”

Program Safeguard Contractors 

(PSCs) and Zone Program Integrity 
Contractors (ZPICs) identify cases of 
suspected fraud and take appropriate 
corrective actions, including making 
referrals to the Department of Health 
and Human Services (HHS); Office of 
Inspector General (OIG); and Office 
of Investigations (OI). Comprehensive 
Error Rate Testing (CERT) contractors 
perform reviews on a small sample of 
Medicare Fee-For-Service claims to 
produce an annual error rate. 

You may receive a request for 
records from any of these entities, 
but most commonly it will be the 
Carrier/MAC or the RAC that sends 
the first letter. As in all payer audits, 
it is advisable to carefully review the 
requested records for any inconsis-
tencies or omissions, and supply any 
external documentation that may help 
the reviewer determine that the claim 
was billed and coded properly and the 
services were medically necessary. 
Usually only records from specific 
dates of service are requested, but 
it may be helpful to the reviewer to 
include earlier or later notes and/
or a currently dated summary of the 
patient’s care. If the physician uses 
nonstandard abbreviations or termi-
nology, a key should be provided, and 
any illegible handwritten notes should 
be transcribed. 

After the Carrier or RAC reviews 
the charts, you may receive a deter-

mination of overpayment liability in the 
form of a demand letter. This letter will 
request payment within 31 calendar 
days of the receipt of the letter and 
advise you that interest will begin to 
accrue if payment is not made by that 
time. If payment is not made, a second 
demand letter will be sent. 

If a full payment is not received 40 
calendar days after the date of the first 
demand letter, the Carrier may begin 
offsetting the overpayment via recoup-
ment against current payments due or 
from future claims submitted. 

If payment has not been made or 
the overpayment recouped (unless a 
valid appeal has been filed), the Carrier 
will send an Intent to Refer letter within 
120 days indicating that the overpay-
ment may be eligible for referral to the 
Department of Treasury for offset or 
collection. This may trigger collection 
efforts from another set of government 
contractors. 

When an overpayment is discov-
ered subsequent to the third year 
following the year in which notice 
was sent that the amount was paid, 
ordinarily the provider will be consid-
ered “without fault.” In the absence of 
evidence to the contrary (such as a 
pattern of billing errors), the carrier will 
not recover the determined overpay-
ment. 

ZPIC and PSC audits only occur 
when there are indications of potential 
fraud, including unusually high frequen-
cy of certain services, hotline reports, 
patient/beneficiary complaints, or 
referrals from other agencies including 
the OIG, the MAC or the RAC.

Medicare post-payment audits
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Appeals
The first level of response is to re-

quest a reconsideration before the Car-
rier or RAC, which must be submitted 
within 15 calendar days from the date 
of a demand letter. At this time, you 
may provide evidence supporting your 
claim and explaining why recoupment 
should not be initiated. It is not consid-
ered a formal appeal, and the Carrier 
may continue recoupment activities 
while considering your submission.

The first formal appeal level is a 
“redetermination,” under which a qual-
ified employee of the Contractor not 
involved in the original determination 
conducts an independent review of the 
decision. The redetermination request 
must be filed within 30 calendar days 
from the date of the demand letter, 
which stops the recoupment process. 
The Contractor will generally issue 
a redetermination decision within 60 
days of receipt of the redetermination 
request.

If the redetermination decision is un-
favorable, you may request a second 
level of appeal by a Qualified Indepen-
dent Contractor (QIC). The request 

must be filed within 180 calendar days 
of the date the redetermination deci-
sion is received, and a request filed 
within 60 days will stop the recoupment 
process. The QIC for the North juris-
diction, which includes Pennsylvania, 
is Q2Administrators, LLC, based in 
Columbus, Ohio. The QIC will render 
a decision within 60 days, and if it is 
unable to do so, the provider may es-
calate the dispute to an Administrative 
Law Judge (ALJ). An unfavorable QIC 
decision also may be appealed to the 
ALJ level. 

If the amount in controversy meets 
the applicable threshold ($140 for 
2014), you will qualify for the third level 
of appeal, a hearing before the ALJ. 
The ALJ process has been reorga-
nized and centralized, so now most 
ALJ hearings are held by video-tele-
conference or by telephone unless the 
provider can demonstrate good cause 
for requesting an in-person hearing. 
A hearing also may be held on the 
record without live testimony. The 
ALJ has a 90-day window to issue a 
decision, or the provider has the option 
to escalate to the Medicare Appeals 
Council. 

The fourth level of appeal is to the 
Medicare Appeals Council, which will 

issue a determination within 90 days 
and requires no minimum amount in 
controversy. The fifth and final level 
of appeal is to the U.S. District Court. 
The minimum amount in controversy 
for 2014 is $1,430, but for practical pur-
poses, the cost of the higher levels of 
appeals suggests that they will typically 
only be invoked to dispute significant, 
large-dollar refunds. 

The multiple levels of Medicare 
appeals allow more opportunities to 
challenge unfavorable results than 
you usually get from private insurers, 
and theoretically each level offers 
you a more impartial decision-maker. 
Nevertheless, a thorough and compre-
hensive response in the early stages 
of the process is the best approach 
to minimize your liability. The input of 
experienced legal counsel and in many 
cases expert consultants (who should 
always be engaged through counsel to 
protect their work product) can improve 
the outcome.

William H. Maruca, Esq., is a health 
care partner of the law firm Fox Roths-
child LLP, which serves as counsel to 
the ACMS. He can be reached at (412) 
394-5575 or wmaruca@foxrothschild.
com.
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Help your patients talk to you about their BMI

Allegheny County Medical Society is offering free posters explaining body 
mass index (BMI) and showing a colorful, easy-to-read BMI chart. The 
posters can be used in your office to help you talk about weight loss and 
management with your patients.

To order a quantity of posters, call the society office at 412-321-5030.
You can view or download a smaller version online at www.acms.org.

Allegheny County Medical Society


