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EASTERN WATER NEWS

An interesting and largely unprecedented series 
of events has occurred in Chicago over the past 
month or two with respect to Chicago River water 
quality issues. There have been ongoing hearings on 
the establishment of new water quality standards for 
the Chicago Area Waterways System (CAWS). The 
CAWS consists primarily of the Chicago River, the 
Little Calumet River in Indiana, Calumet Harbor, 
and some man-made canals designed to carry waste-
water and commercial shipping. The Chicago River 
flow into Lake Michigan was reversed at about the 
turn of the last century, in order to prevent most sew-
age flowing into the Lake. 

Background

The issue of whether and to what degree to up-
grade the use designations of the CAWS pursuant to 
the Clean Water Act has involved complex hearings 
before the Illinois Pollution Control Board (IPCB) 
for the last couple of years. The IPCB is by statute the 
determiner of standards and regulations governing 
dischargers to state waters. Throughout the proceed-
ings, the issue of whether the use designations should 
include direct contact recreational access has been 
heavily contested. In great part, this is because the 
Metropolitan Water Reclamation District of Greater 
Chicago (MWRD) and others have held the position 
that recreational use is inconsistent with the purpose 
and design of the CAWS. The danger to recreational 
users include accidents and mishaps due to steep 
channel sides and large vessel traffic, irrespective of 
possible sickness from the water. Moreover, recre-
ational use would effectively require the provision 
of disinfection of vast amounts of wastewater, at a 
cost in the hundreds of millions of dollars, that the 
MWRD has felt is not affordable.

The adoption of standards by the IPCB had 
proceeded to initial notice of a IPCB proposal that 
In May, the U.S. Environmental Protection Agency 
(EPA) issued a letter that is virtually unprecedented. 
The letter was sent to Illinois EPA and filed with the 
Illinois Pollution Control Board. In it, the EPA indi-
cates Illinois must change its water quality standards 

in portions of the CAWS.

EPA Notification of the Need                          
to Upgrade Water Quality Standards

On May 11, Nancy Stoner, Acting Assistant Ad-
ministrator for Water of EPA wrote to the Acting Di-
rector of Illinois EPA that it was notifying the State 
of Illinois that water quality standards for portions of 
the Chicago and Cal-Sag Channel must be upgraded 
to protect the health and safety of people who recre-
ate in these waterways. EPA said the changes are 
necessary because an increasing number of people are 
coming into direct contact with the water through 
kayaking, canoeing, boating, jet and water skiing and 
other forms of recreation.

EPA acknowledged that it expected the MWRD to 
disinfect sewage discharged into the waterway system 
from its North Side and Calumet treatment plants. 
The agency provided an analysis it has made of the 
cost of disinfection and its impact on MWRD taxpay-
ers, finding the cost and impact to be reasonable.

EPA states in the letter that it is taking the action 
under what it terms its “discretionary” authority of 
the Clean Water Act § 303 (c)(4)(B). The letter goes 
on to explain how the EPA has looked at information 
at its disposal, including all the very issues complex 
that the IPCB had been reviewing, such as impact 
on recreation, impact on shipping, and large storm 
events when bypass of storm sewage to the Lake 
might have to occur.

It directs Illinois to adopt water quality standards 
that allow primary contact recreation in the North 
Branch of the Chicago River and North Shore Chan-
nel, and also in what is called the Cal-Sag Channel, 
on the far southeastern side of the CAWS.

The letter was filed with the IPCB at the same 
time it was sent to Illinois EPA. The letter has been 
followed by reported position changes on disinfec-
tion issues by the IPCB of MWRD and by a revi-
sion of proposals in official notices of rulemaking 
from the Pollution of Control Board. The letter and 
background material is available on the on the EPA 
Region 5 website.

EPA ISSUES DIRECTIVE TO ILLINOIS 
ON CHICAGO RIVER WATER QUALITY
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Conclusion and Implications

While there is no question that the United States, 
through EPA, has a duty to review and approve state 
water quality standards for compliance with Clean 
Water Act criteria, the process, manner and timing of 
the May 11, 2011 letter arguably appears to evidence 
that EPA may not feel bound to take matters such as 

standards review in sequence after a state first com-
pletes its own process of decision. In some respects 
it clearly is making its own determination based on 
evidence and testimony the IPCB still had under 
advisement, and in other respects it provides data and 
analysis that was not subject to notice of comment 
prior to the determination, insofar as is apparent.

This month’ s News from the West involves cases 
from Colorado, the Fifth Circuit Court of Appeals, 
Montana, and Wyoming. First, the Supreme Court 
of Colorado held that a state cease-and-desist order 
curtailing out-of-priority water use does not consti-
tute a taking. Next, the Fifth Circuit built upon the 
Second Circuit’s 2005 decision in Waterkeeper and 
held that the U.S. Environmental Protection Agency 
(EPA) may not compel non-discharging Concen-
trated Animal Feeding Operations to apply for Clean 
Water Act (CWA) National Pollutant Discharge 
Elimination System (NPDES) permits. Lastly, the 
U.S. Supreme Court decided a case between Mon-
tana and Wyoming and found that improvements to 
irrigation systems that decrease water runoff returning 
to the water source are within an appropriator’s origi-
nal rights, even if the decrease is to the detriment of 
downstream appropriators.

State Order Curtailing Out-of-Priority         
Use of Water in Decreed Wells Does Not   

Constitute a “Taking”

Kobobel v. Colorado, 249 P.3d 1127 (Colo. 2011).

The Supreme Court of Colorado again affirmed its 
prior appropriation doctrine when it ruled that a state 
order curtailing decreed well owners’ out-of-priority 
use of water does not constitute a taking in violation 
of the Colorado or U.S. constitutions.

After receiving and complying with cease and 
desist letters from the Office of the State Engineer 
in 2006, well owners brought an inverse condemna-
tion complaint against the state of Colorado. The 
complaint asserted that the state’s actions had the 
effect of substantially depriving the owners of use 

and enjoyment without providing formal condemna-
tion proceedings. The owners argued that: (1) their 
underground water appropriations were made before 
the 1969 Water Rights Determination and Adminis-
tration Act and therefore are akin to vested property 
rights in unappropriated, nontributary groundwater, 
and (2) the State Engineer only recently acted to en-
force decades old regulatory scheme changes relating 
to well owners pumping out of priority. 

The Court asserted that in Colorado all surface 
water and groundwater is a public resource. A water 
right is a usufructuary right to use and enjoyment 
within the limitations of the prior appropriation 
doctrine. As such, well owners’ right to use water in 
their decreed wells has always been subject to the 
prior appropriation doctrine’s prohibition against 
the use of water to the injury of senior water rights. 
Consequently, well owners do not have constitution-
ally protected property interests in the unfettered use 
of water in their wells. The primary value of a prop-
erty right in water is the relative priority of the right. 
Therefore, well owners are unable to show a taking 
when the state curtailed the out-of-priority use of 
water in their wells. 

In addressing the well owners’ specific contentions, 
the Court asserted that Colorado’s prior appropria-
tion doctrine long predates the 1969 act and that, if 
anything, the 1969 Act confirmed the longstanding 
principle that senior water rights must be protected. 
As such, rights predating 1969 do not have a special 
right to pump water out-of-priority to the injury of 
senior rights holders. Further, the Court determined 
that, although the well owners enjoyed decades 
without enforcement of limitations on groundwater 
pumping, their rights to water usage has always been 

NEWS FROM THE WEST
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limited by the constitutional prior appropriation 
doctrine. The Court concluded that it is mindful 
of the devastating impact that a cease-and-desist 
order may present; however, ruling that such an 
order constitutes a taking would require the Court to 
ignore Colorado’s well established prior appropriation 
doctrine and find that well owners have an unfettered 
right to use water in derogation of senior water right 
holders.

This case affirms that Colorado’s prior appropria-
tion doctrine exists independently of the 1969 Act 
and that well owners do not have an unfettered right 
to utilize the water in their wells. 

EPA Does Not Have Authority under the 
Clean Water Act to Require Non-Discharging 

Concentrated Animal Feeding Operations       
to Obtain NPDES Permits

Nat’l Pork Producers Council v. U.S. Envtl. Prot. 
Agency, 635 F.3d 738 (5th Cir. 2011).

The Fifth Circuit Court of Appeals has built upon 
the Second Circuit’s 2005 ruling in Waterkeeper Al-
liance v. U.S. Environmental Protection Agency, and 
held that a Concentrated Animal Feeding Operations 
(CAFOs) cannot be required to apply for a National 
Pollutant Discharge Elimination System (NPDES) 
permit unless it is actually discharging. Similarly, the 
court limited the EPA’s ability to impose additional 
penalties on a CAFO for failing to apply for such a 
permit. 

Under the prior 2003 Rule, all CAFOs were 
required to apply for a NPDES permit regardless of 
whether they actually discharged. In Waterkeeper, the 
Second Circuit found that the “duty to apply” provi-
sion to be outside the EPA’s authority as the language 
of the CWA only gives the EPA jurisdiction to regu-
late and control actual discharges; not simply poten-
tial discharges. In response to the Waterkeeper ruling, 
the EPA passed the 2008 Rule requiring a CAFO to 
apply for a permit only if it “discharges or proposes to 
discharge pollutants.” 

In examining the 2008 Rule, the Fifth Circuit 
was persuaded by petitioners’ contention that the 
term “proposes” was expansively defined by the EPA. 
While traditionally the term indicates the formation 
or declaration of a plan or intention, the EPA defined 
the term to include any CAFO that is designed, con-
structed, operated, or maintained in a manner such 

that it will discharge. Judicial precedent made it clear 
that the CWA’s requirements and the EPA’s authority 
are only triggered by an actual discharge. The court 
found that the CWA does not give the EPA authority 
to require application for a NPDES permit where a 
CAFO is not actually discharging. 

This case represents the latest step in the ongo-
ing struggle among producers, regulators, and envi-
ronmental groups and asserts that the EPA may not 
require non-discharging CAFOs to obtain NPDES 
permits.

U.S. Supreme Court Finds an Increasingly    
Efficient Use of Water Appropriations that 

Limits Wastewater Available to Other Users   
Is Not an Improper Enlargement of Rights

Montana v. Wyoming, 131 S. Ct. 1765 (2011)

On May 2, 2011, the U.S. Supreme Court ruled 
that the implementation of more efficient water 
distribution methods that increase net consumption 
does not expand a user’s original appropriative rights. 
Thus, improvements to irrigation systems that in-
crease crop consumption and decrease the volume of 
water runoff returning to the water source are within 
an appropriator’s original rights even if resulting in 
a net increase in consumption to the detriment of 
downstream appropriators. 

Montana, Wyoming, and North Dakota entered 
into the Yellowstone River Compact in 1951 to set 
their respective appropriative rights and assign equal 
levels of seniority to pre-1950 water users in Montana 
and Wyoming. Wyoming users began implementing 
increasingly efficient irrigation systems and, although 
these users diverted the same quantity of water for the 
same irrigation purposes and acreage, their total net 
consumption of water increased to the detriment of 
downstream users in Montana. 

The Court fist considered the no-injury rule, which 
prevents users from changing the place of diversion, 
place of use, or purpose of use when such a change 
would injure downstream appropriators. Exceptions 
to the no-injury rule permit transitions to more water 
intensive crops or operational repairs such as fixing 
a leaking water pump. Such changes are permitted 
within the original appropriation rights even if less 
water is available to downstream users. The Court 
found the more efficient irrigation systems akin to 
repairing a leaking pump and held that such improve-
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ments fall outside the no-injury restriction. 
Next, the Court examined the doctrine of recap-

ture as it relates to the collection and continued 
proper use of a user’s appropriated water. Montana 
argued that the irrigation systems are improper as 
they increase total water consumption. However, 
the Court found that a downstream user may not 
secure a permanent right to receive runoff water from 
another’s appropriation or compel continued levels 

of runoff when the upstream users are able to utilize 
their water in a less wasteful manner. Thus, the Court 
held that, within their original appropriative rights, 
users may improve their irrigation systems regardless 
of any detriment to downstream appropriators.

This case clarifies that appropriators are able to 
improve their irrigation systems within the scope of 
their original appropriation rights even to the detri-
ment of downstream appropriators, unless otherwise 
prohibited by agreement or additional regulations. 
(Jill Willis)
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FLOOD CONTROL DEVELOPMENTS

FEDERAL AGENCIES COME UNDER CRITICISM FOR MANAGEMENT 
OF FLOOD INSURANCE PROGRAM AND FLOOD CONTROL DECISIONS

The Federal Emergency Management Agency 
(FEMA) and the U.S. Army Corps of Engineers 
(Corps) are both facing increasing scrutiny and criti-
cism with respect to flood insurance policies and flood 
control management. 

GAO Report on National Flood                    
Insurance Program

The Government Accountability Office (GAO) 
issued a report in early June that criticized FEMA’s 
management of the National Flood Insurance Pro-
gram (NFIP) and concluded that under current 
conditions NFIP’s long-term financial solvency is in 
doubt. The report also made suggestions on im-
proving the program’s finances for consideration by 
Congress.

The report, titled “FEMA: Action Needed to 
Improve Administration of the National Flood Insur-
ance Program,” constituted an analysis of FEMA’s 
management practices and the financial stability of 
NFIP. The report concluded that since FEMA “has 
not developed goals, objectives, or performance mea-
sures for NFIP,” the agency needs “strategic focus.” In 
addition, the report noted that FEMA lacks a com-
prehensive set of processes and systems to guide its 
operations. The report concluded that unless FEMA 
takes further steps to address management problems, 
the agency will be limited in its ability to manage the 
program and the program’s financial soundness will be 
at risk. 

The report also described external challenges that 
threaten the long-term health of NFIP, including 
statutorily required subsidized premium rates and 
limitations on FEMA’s authority to encourage owners 
of repetitive loss properties to mitigate. “Until these 
issues are addressed,” concluded the report, “NFIP’s 
long-term financial solvency will remain in doubt.” 

The report made various recommendations to 
FEMA on improving management of NFIP. It also 
recommended the following concepts for consid-
eration by Congress for improving the program’s 

financial stability: (1) allow NFIP to charge full-risk 
premium rates to all property owners and provide 
assistance to some categories of owners to pay pre-
miums; (2) authorize NFIP to account for long-term 
flood erosion in its flood maps; and (3) clarify and ex-
pand FEMA’s ability to increase premiums or discon-
tinue coverage for owners of repetitive loss properties 
who do not mitigate their properties or refuse FEMA’s 
mitigation offers.

An existing House bill would reauthorize and re-
form NFIP. HR 1309 would revamp NFIP by increas-
ing premiums, implementing new flood maps and 
giving FEMA more flexibility in managing flood risks. 
The bill purports to:

…improve the financial integrity and stability of 
the program, and to increase the role of private 
markets in the management of flood insurance 
risk.

Specifically, the bill would raise the annual limit 
on increases in insurance premiums from 10 percent 
to 20 percent. It also sets minimum deductibles of 
$1,000 for properties with full-risk rates, and $2,000 
for properties with discounted rates. Beginning in 
2012, maximum coverage limits (currently $250,000 
for residential structures, $100,000 for residential 
contents and $500,000 for commercial properties) 
would be indexed to inflation. The bill also requires 
studies by FEMA and the Comptroller General of 
options and strategies for privatizing NFIP. It gives 
FEMA authority to carry out such initiatives based on 
the capacity of private insurers and financial markets 
to assist communities on a voluntary basis in manag-
ing the financial risks associated with flooding.

Corps Criticized for Missouri River            
Flood Control Activities

Meanwhile, the U.S. Army Corps of Engineers is 
on the receiving end of growing criticism of its man-
agement of federal levee systems in the Midwest. A 
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few weeks after the Corps’ decision to breach a levee 
in order to save an Illinois town was challenged in 
court by the State of Missouri for damages to farm-
land, the Corps’ flood control plans have come under 
criticism as flows in the Missouri River caused local 
flooding and threatened to breach a backup levee 
protecting Hamburg, Missouri. 

Record snow in the Rocky Mountains and high 
rainfall in the Midwest have resulted in the highest 
flows ever recorded in the Missouri River this spring. 
The Corps has been releasing record amounts of 
water from six reservoirs in Montana and the Dakotas 
as more rainfall is anticipated. The Corps manages 
the system pursuant to a master manual that bal-
ances flood control with navigation, hydropower, 
irrigation, recreation, water supply, water quality and 
fish and wildlife protection. Generally, water from 
winter rain and snowmelt is held behind reservoirs 
in order to provide water during summer months, but 
reservoir management must also account for spring 

precipitation and the need to capture that water to 
prevent flooding. When, as this spring, reservoirs are 
relatively full and there is high rainfall in the spring, 
the Corps must release water from the reservoirs to 
free up space for the increased flows expected from 
heavy rains. This release is putting pressure on local 
levees and has required local communities to quickly 
build temporary levees; thousands of residents have 
evacuated towns along the Missouri River. Flooding 
along the Missouri River valley has led to the closing 
of bridges in Nebraska, Missouri and Iowa for safety 
reasons. 

Lawmakers in the region are questioning why so 
much water is kept behind the reservoirs early, when 
release of that water is causing local flooding. Sena-
tors Claire McCaskill and Roy Blunt and state sena-
tor Brad Lager have criticized the Corps’ flood control 
manual, and have called for Congressional review of 
how the river is managed. (Andrea Clark)
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REGULATORY DEVELOPMENTS

An Environmental Appeals Board (Board) of the 
U.S. Environmental Protection Agency (EPA) has 
upheld the permit issued to Cape Wind Associates, LLC 
(Cape Wind) authorizing construction of the nation’s 
first offshore wind farm, on or near Horseshoe Shoal in 
Nantucket Sound off the coast of Cape Cod Massachu-
setts (project). The permit had been issued by the EPA 
pursuant to the Clean Air Act in January 2011 after 
nearly ten years of federal review.

The project has been bitterly contested since pro-
posed, and in addition to the petition requesting review 
of the permit that the Board denied on May 20, there 
have been almost a dozen lawsuits filed in Massachu-
setts state court challenging state and local approvals. 
The Board denied the petition on the grounds that 
the petitioners failed to show that the EPA’s air quality 
review of the project was flawed, and authorized Cape 
Wind to with construction of the project as planned.

The Cape Wind Project

The project includes the construction and operation 
of 130 wind turbine generators, and other supporting 
equipment, in a grid pattern, each with a maximum 
blade height of 440 feet. The turbines will be sited 
between four and 11 miles offshore depending on 
the shoreline, and at peak generation, the project is 
project to generate approximately 468 megawatts of 
renewable electricity.

The project is expected to cost $2.5 billion and 
prior to this most recent challenge was expected to 
begin to generate power by 2012. Cape Wind 
estimates that the project will eventually supply 
three-quarters of the power on Cape Cod, which has 
about 225,000 residents. It is expected to provide 20 
percent of Massachusetts’ electricity by 2025 and save 
over 5 million tons of carbon yearly. The project is also 
forecasted to provide 1,000 construction jobs over the 
next few years and create 150 permanent jobs.

The Petition

The petition that the EPA denied on May 20, was 
jointly filed by the project largest and most outspoken 

opponents: the Alliance to Protect Nantucket Sound, 
which was formed in 2001 to oppose the project be-
cause of the environmental impacts on sensitive Nan-
tucket Sound, and the Wampanoag Tribe of Gay Head/
Aquinnah (collectively, petitioners). The Tribe opposes 
the project because of the adverse impacts it will have 
on six properties of religious and cultural significance 
to tribes, including Nantucket Sound itself, that have 
been determined eligible for the National Register. 
The Tribe also claims the project will impact tribal 
ceremonies associated with an unobstructed view of 
the sun as it rises over the Nantucket Sound.

Administrative Record and                           
Staging Locations Issues

The petitioners argued that the EPA’s decision to 
issue the permit should be reviewed on two grounds. 
First, that the administrative record was procedurally 
and substantively flawed such that the EPA should not 
have relied on it in determining that the project emis-
sions during construction will comply with the new 
1-hour National Ambient Air Quality Standards 
(NAAQS) for nitrogen oxides. Second, that a po-
tential change to the staging location for the project 
construction, which Cape Wind announced after 
the close of public comment, rendered a material 
factual finding that the EPA made in issuing the 
permit, erroneous.

After the close of the public comment period, based 
on concerns that the petitioners had regarding Cape 
Wind’s compliance with the NAAQS standards, 
the EPA requested that Cape Wind provide model-
ing data to demonstrate compliance. Cape Wind 
provided this data to the EPA, and in its response to 
comments, the EPA expressly included this data in 
the administrative record. Further, in its response 
to comments, it stated that its conclusion that the 
project construction emissions complied with the 
NAAQS standards, was based on the data provided 
by Cape Wind. Despite this fact, petitioners argued 
that Cape Wind’s modeling data was not part of the 
administrative record and that the EPA was required 

EPA UPHOLDS PERMIT FOR MASSACHUSETTS WIND FARM
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to reopen the public comment period because this 
was new information that raised substantial new ques-
tions.

The Board wholly rejected the petitioners’ rea-
soning as to both points. With regard to the inclu-
sion of the data in the administrative record, it noted 
that the regulations implementing the Clean Air Act 
mandate that the administrative record include all 
documents cited in response to comments, and that 
there was no question that the EPA cited and relied 
on the modeling data in issuing the permit, and 
expressly included that information in the record. 
It dismissed petitioners’ argument that the EPA had 
any sort of obligation to post these documents or the 
administrative record on its website, and found that 
the EPA provided petitioners with adequate notice 
regarding the specific documents and files, and that 
petitioners failed to exercise their clear right to 
request that information from the EPA.

The Board concluded that the decision whether 
to reopen public comment as a result of Cape Wind’s 
submission of the modeling data, lay entirely within 
the discretion of the EPA as the permit issuer, and 
the EPA had not abused its discretion because peti-
tioners failed to demonstrate that the new data raised 
any serious new questions concerning the permit. 
Rather, petitioners’ questions were merely speculation 
and questions about the modeling documents that 
were part of the administrative record, and which pe-
titioners admitted might have been answered by the 
modeling data if petitioners had properly exercised its 
rights to request and examine the documents.

The petitioners’ argument that the Board should 
review the EPA’s issuance of the permit because of 
an alleged change to the project construction staging 
location arose after Cape Wind issued a press release 
shortly after obtaining the permit. The press release 
indicated that Cape Wind might move the staging 
from Rhode Island to New Bedford, Massachusetts. 
Petitioners argued that this announcement signifi-
cantly changed the facts on which the permit deci-
sion were based and thereby rendered the findings of 
fact and conclusions of law incorrect.

The Board also rejected this argument, concluding 
that petitioners failed to satisfy their burden to pro-
vide clear, unequivocal evidence establishing that Cape 
Wind would not, under any circumstances, proceed 
with the project as proposed in its permit application. 
It noted that had petitioners satisfied this burden, 
it could have remanded the permit. However, to 
do so, petitioners would have had to demonstrate 
that Cape Wind no longer had the ability to proceed 
with the project as planned, not merely that they 
may have the desire to change the project plan in 
the future. A declaration submitted by Cape Wind 
to the EPA stating that it had not yet altered its 
project plans, and acknowledging that it would need 
to make additional regulatory filings if it chose to 
do so in the future, further undermined petitioners’ 
argument.

Conclusion and Implications

The U.S. Department of Energy envisions offshore 
wind farms accounting for 4 percent of the country’s 
electric generating capacity by 2030. However, high 
upfront costs, tough technological challenges and envi-
ronmental concerns have largely held back the develop-
ment of offshore wind farms to date.

Like the project, most major U.S. proposals are 
concentrated along the northeast coast. In addition to 
the project, Massachusetts is also exploring the possi-
bility of other wind farms near Martha’s Vineyard and 
Nantucket. As many as eleven other coastal states are 
currently looking at developing offshore wind farms, 
including Maryland, Rhode Island, New Jersey, Dela-
ware and Virginia.

The failures and successes of the project as it pro-
gresses will likely dictate the path taken by these 
states going forward and could determine whether the 
Department of Energy’s goal for wind energy by 2030 is 
realized. To review the full decision issued by the Board 
on May 20, please visit:
http://yosemite.epa.gov/oa/EAB Web Docket.nsf/
OCS%20permit%20Appeals%20(CAA)/FCF  90CF36
4E8119F852578960062BDA3/$File/Denying%20Re-
view...20.pdf.
(Mala Subramanian)
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PENALTIES & SANCTIONS

Editor’s Note: Complaints and indictments discussed 
below are merely allegations unless or until they are 
proven in a court of law of competent jurisdiction. All 
accussed are presumed innocent until convicted or judged 
liable. Most settlements are subject to a 30-day public 
comment period.

Civil Enforcement Actions and Settlements—
Water Quality

•Mahard Egg Farm, Inc., a Texas corporation, will 
pay a $1.9 million penalty to resolve claims that the 
company violated the Clean Water Act (CWA) at 
its egg production facilities in Texas and Oklahoma. 
The civil penalty is the largest amount to be paid in a 
federal enforcement action involving a concentrated 
animal feeding operation (CAFO). The company will 
also spend approximately $3.5 million on remedial 
measures to ensure compliance with the law and pro-
tect the environment and people’s health. The CWA 
complaint, filed jointly with the settlement by the 
United States and the states of Texas and Oklahoma, 
alleges that Mahard operated a facility without a 
permit and discharged pollutants into area waterways. 
Mahard also allegedly discharged pollutants or other-
wise failed to comply with the terms of its permits at 
six other facilities, including its newest facility near 
Vernon, Texas, where it also failed to comply with 
the Texas Construction Storm Water Permit and 
to ensure safe drinking water for its employees. The 
states of Texas and Oklahoma also alleged violations 
of state laws. Most egg production facilities gener-
ate various wastes, including wet or dry manure from 
chicken houses, wastewater from the egg-washing 
process, and compost from chicken carcasses. If done 
properly, these wastes may be sold or contained on-
site in manure storage lagoons prior to being applied 
to nearby fields. However, the joint complaint alleges 
that as a result of Mahard’s historic practice of over-
applying waste to its fields the soils at its facilities are 
saturated with nitrogen and phosphorus and, during 
and after rainfall, these nutrients are discharged into 
area streams and waterways. In addition, Mahard 

abandoned inactive and improperly designed manure 
lagoons at several facilities rather than closing them 
as required by law. As part of the settlement, Mahard 
has committed to comprehensive, system-wide chang-
es in order to bring each of its seven CAFO facilities 
into compliance with applicable state and federal 
laws, permits, and regulations and to restore the lands 
to prevent future discharges to area waterways. The 
settlement mandates the performance of specific 
requirements, such as lagoon closures, groundwater 
monitoring, and the construction and maintenance of 
buffer strips along area waterways within the facil-
ity boundaries. The settlement also requires ongoing 
land restoration and management measures, such as 
restrictions on land-application of manure and live-
stock grazing.

Civil Enforcement Actions and Settlements—
Chemical Regulation and Hazardous Waste

•Kraft Foods Inc. reached an $8.1 million settle-
ment with a class of homeowners who sued Kraft over 
an Indiana factory’s contamination of groundwater 
and air. The plaintiffs, a group of about 130 fami-
lies, filed their complaint in Indiana federal court in 
March 2009 saying their properties had been dam-
aged by trichloroethene and tetrachloroethene waste 
from an Attica, Indiana, factory that was operated by 
Radio Materials Corp. The factory, which manufac-
tured ceramic capacitors for electronics until 2001, 
became affiliated with Kraft in the 1980s, when Kraft 
acquired and later sold RMC’s parent company, Du-
racell Inc. The homeowners requested damages under 
the federal Resource Conservation and Recovery Act 
(RCRA) and included Indiana common law claims 
for negligence, trespass and nuisance. The class 
attorneys said in a motion for approval of the settle-
ment that the deal was a good one for the plaintiffs 
because the total payment was more than the $7.3 
million assessed value of all the properties owned by 
class members. Before settling, Kraft had been per-
forming environmental remediation on a voluntary 
basis and had reserved the right to withdraw, at any 

RECENT INVESTIGATIONS, SETTLEMENTS, 
PENALTIES, AND SANCTIONS

http://www.law360.com/companies/kraft-foods-inc
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time and for any reason, from further environmental 
efforts. Kraft, which continued to deny that it was 
responsible for the contamination, agreed to continue 
to investigate and remediate environmental damage 
under the terms of a consent decree with the EPA. 
The monetary payments will vary based on home 
values, but the average family in the class will receive 
more than $40,000, according to the plaintiffs’ mo-
tion for approval. The judge approved $2.7 million in 
attorneys’ fees and $308,000 in costs for the plain-
tiffs’ attorneys and awarded $25,000 each to the two 
families who represented the class during the litiga-
tion. In addition to monetary payments and cleanup 
efforts, Kraft agreed to file progress reports and work 
plans and make them available at the Attica, Indiana 
library for public access.

Indictments, Convictions, and Sentencing

•Jeffrey Pruett, 58, of West Monroe, Louisiana 
was sentenced in the U.S. District Court for the 
Western District of Louisiana to a total of 33 months 
incarceration for violations of the CWA. Specifically, 
Pruett received 21 months for seven felony counts 
and 12 months for one misdemeanor count, which 
will be served concurrently. Pruett and the two com-
panies he owned and operated are also collectively 
responsible for paying a $310,000 criminal fine. The 
violations threatened local drinking water supplies 
and people’s health by failing to meet the required 
CWA standards. Pruett was Chief Executive Officer 
of LWC Management Company, Inc. (LWC) and 
Principal Officer of Louisiana Land & Water Com-
pany (LLWC) and was responsible for overseeing the 
operations and finances of both companies. Testi-
mony during the federal trial showed that beginning 
in April 1999, Pruett and his companies provided 
sewer and wastewater treatment plant services to the 
Bayou Galion, Charmingdale Estates, Daywood and 
Donovan Woods, Love Estates, and Pine Bayou sub-
divisions of Monroe, Louisiana. Homeowners in the 
Monroe subdivisions were required to pay a fee for 
sewage and wastewater treatment plant services based 
on rates set by the Louisiana Public Service Commis-
sion. Pruett was convicted in January 2011 by a fed-
eral jury for multiple violations of the CWA, includ-
ing the failure to provide and maintain records, illegal 
discharge of pollutants, and improper operation and 
maintenance of a facility. Facilities that discharge ef-
fluent from wastewater treatment plants are required 

to obtain state discharge permits, in this case, from 
the Louisiana Department of Environmental Quality. 
These permits required LLWC and LWC to properly 
operate and maintain sewage systems and wastewater 
treatment and control facilities and provide adequate 
staff qualified to ensure that the companies complied 
with pollutant limits. The state received numerous 
customer complaints about sewage backups at resi-
dences and cloudy, tainted water coming out of the 
taps. The state also received complaints about sewage 
discharges into roadside ditches near residences and 
improper termination of residents’ sewage and water 
services. Pruett and LLWC were found guilty of six 
felony violations of failure to maintain and provide 
records pertaining to all of the Monroe subdivisions. 
Pruett and LLWC were also found guilty of one felony 
count of effluent violations pertaining to the Love 
Estates subdivision. Pruett was found guilty of one 
misdemeanor/negligent count for failure to provide 
proper operation and maintenance pertaining to the 
Pine Bayou subdivision. 

•Prem Kumar, also known as Premakumaran 
Krishnan, a citizen of India, has been added to the 
U.S. EPA’s fugitive list for failing to surrender to fed-
eral law enforcement authorities after he was indicted 
for his role in an illegal ocean-going vessel wastewater 
discharge case. Kumar and Fleet Management Ltd, 
a commercial ship management company based in 
Hong Kong, were indicted by a Federal Grand Jury 
in Corpus Christi, Texas on April 29, 2010. Fleet 
Management was charged with one count of failing to 
maintain an accurate oil record book as required by 
the Act to Prevent Pollution from Ships (APPS), one 
count of making false statements, and one count of 
obstruction. Kumar, who worked as a marine superin-
tendent for the company, was charged in a four-count 
indictment with obstruction, conspiracy, and mak-
ing false statements. The conspiracy charge carries 
a maximum sentence of five years in prison and a 
$250,000 fine. The obstruction of justice charge car-
ries a maximum sentence of 20 years in prison and a 
$250,000 fine. As the marine superintendent, Kumar 
was responsible for, among other things, ensuring 
that ships managed by Fleet Management operated 
in compliance with the APPS and his responsibili-
ties included working with and directing the engine 
room officers in the management of oily wastewater 
and other waste generated on board the vessel. On 
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October 6, 2009, the U.S. Coast Guard was con-
ducting a routine inspection of the M/V Lowlands 
Sumida, a cargo ship operated by Fleet Management, 
when a crew member provided information that 
the vessel was illegally discharging oily wastewater 
directly into the ocean by bypassing the oily water 
separator, a required pollution control device. Oily 
wastewater can only be legally discharged overboard 
if the wastes are first processed through the separator, 
which ensures that the water contains no more than 
15 parts per million of oil. A subsequent investigation 
by EPA, the U.S. Coast Guard, and the Texas Com-

mission on Environmental Quality found that the 
vessel’s oil record book was knowingly falsified. Large 
commercial ships, like the M/V Lowlands Sumida, 
are required to maintain accurate oil record books 
to document that wastes are being property treated. 
On September 9, 2010, Fleet Management Limited 
pleaded guilty and the company was sentenced to pay 
$3 million in fines, four years probation, and ordered 
to establish an environmental compliance program. 
Under the whistleblower provision of the APPS, the 
court awarded $200,000 to the crewmember who 
brought the violations to the attention of the federal 
government. (Melissa Foster)
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LAWSUITS FILED OR PENDING

Placer Mining Company (Placer) filed a Fifth 
Amendment “takings” claim under the U.S. Consti-
tution alleging that the federal U.S. Environmental 
Protection Agency’s (EPA) installation of a concrete 
channel and bridge constitute a “...practical, physi-
cal barrier preventing [Placer’s] large-scale mining 
development of [its] property.” The government’s 
actions were pursuant to the Comprehensive Envi-
ronmental Response, Compensation and Liability 
Act (CERCLA) cleanup efforts requiring it to per-
form remedial construction in an effort to undertake 
various long-term remedies. EPA installed a concrete 
channel along with sidewalls and fencing. Spanning 
the channel is a 20-foot-wide bridge installed to allow 
access across an existing creek and to the mine. As 
some point during the government’s demolition and 
construction, the Reed Portal, the sole access point 
to some of the mine’s underground workings, col-
lapsed. Placer filed suit in 2001 claiming a taking of 
its property arising from installation of the channel 
and the bridge, and alleging that EPA’s work caused 
the collapse of the Reed Portal. On cross motions for 
summary judgment, the Federal Claims Court denied 
both parties’ motions-Portal’s takings claims, and the 
government’s claim that Portal is really alleging a tort 
rather than a takings claim. 

Background

Placer purchased the Bunker Hill Mine in 1991. 
The Bunker Hill Mine has been operating since 1886 
as one of the world’s largest sources of silver, zinc, 
and lead. Mining activities at this site resulted in the 
dumping of mining waste in and around local water 
sources, eventually spreading throughout the floor of 
a local valley where several towns are located. Con-
tamination worsened over the years when the mine 
expanded its production to include ore processing, 
smelting, sulfuric acid, phosphoric acid, and fertilizer 
plants. 

1982 environmental testing confirmed high levels 
of lead in the valley areas attributable to the mine’s 
historic operation. In 1983, the Bunker Hill Mine was 
placed on CERCLA’s National Priorities List, which 
identifies serious hazardous material threats requiring 
long-term remedial response actions. Between 1989 
and 1991, EPA issued several unilateral administra-
tive orders requiring Placer to cease certain activi-
ties and to undertake actions designed to prevent or 
curtail the release of hazardous substances. 

In 1991 and 1992, EPA and the State of Idaho 
selected long-term remedies for the contaminated 
mine site. One of these called for improvements to 
Milo Creek-for the existing creek bed to be replaced 
with a concrete channel to minimize the creek’s 
contact with contaminated material. Before the long-
term remediation efforts could be implemented, in 
May of 1997 the region suffered a catastrophic flood. 
This resulting flood carried contaminated materials 
downstream into neighboring towns where the water 
overwhelmed the flood control system that would 
normally convey such storm flows. This flooding also 
clogged flood control debris basins redirecting lead-
contaminated floodwaters into other surrounding 
areas. 

In the wake of this flood event, the President 
issued a disaster declaration initiating a Federal 
Emergency Management Agency (FEMA) response. 
FEMA and the Idaho Bureau of Disaster Services 
implemented a solution for Milo Creek. EPA did not 
believe that this solution could sufficiently handle a  
“100-year” storm event akin to the recent flooding. 
Accordingly, EPA issued another unilateral adminis-
trative order requiring Placer to provide unrestricted 
access to its property. Placer agreed under protest.

Following its order, EPA demolished a timber wall 
supporting the Reed Landing and several ore land-
ing chutes located on the landing. After allowing 
the landing to stabilize, EPA rerouted the existing 

MINING COMPANY FILES ‘TAkINGS’ CLAIM IN FEDERAL CLAIMS 
COURT BASED ON EPA’S CERCLA CLEANUP ACTIONS 

Placer Mining Co., Inc. d/b/a the New Bunker Hill Mining Co., v. U.S., 
Case No. 01-27, filed May 25, 2011 (Fed. Cl. Ct.).
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road. EPA also replaced the bed of Milo Creek with 
an open concrete channel some 2,300 feet long 
about 200 feet of which crosses the surface of Reed 
Landing. The channel included sidewalls and fenc-
ing. Spanning the channel is a 20-foot-wide bridge 
EPA installed to allow access across the creek and to 
the mine. At some point during the demolition and 
construction, the Reed Portal, the sole access point to 
some of the mine’s underground working collapsed. 

Placed filed suit in 2001, alleging a taking of its 
property based on: (1) denied access, i.e. that the 
concrete channel denies effective use of the landing 
and access to parts of the mine; (2) a claim that EPA 
physically took some 40,000 tons of stockpiled ore 
stored on the landing; (3) that EPA’s work caused the 
collapse of the Reed Portal.

The government moved for partial summary judg-
ment alleging that the remedial construction was 
not a taking since Placer had no right to maintain its 
property in a manner causing a public health hazard. 
Concerning the Reed Portal, the government alleged 
that this claim sounds in tort and is, therefore, not 
properly before the Court of Federal Claims. 

The Court’s Decision

The Tucker Act provides this court with exclusive 
jurisdiction over takings claims for amounts greater 
than $10,000. Placer cannot, however, challenge the 
propriety of the remediation effort as in “...a takings 
case we assume that the underlying governmental 
action was lawful.” Americopters, LLC v. U.S. 95 Fed. 
Cl. 224, 229 (2010). Placer must allege that EPA’s 
actions constitute a Fifth Amendment taking, that 
private property shall not be “taken for public use, 
without just compensation” while assuming the legiti-
macy of the government’s actions. 

Physical Taking

Placer alleged a physical taking. “A physical tak-
ing occurs when the government itself occupies the 
property or requires the landowner to submit to physi-
cal occupation of its land.” Stearns Co., Ltd. v. U.S. 
396 F.3d 1354, 1357 (Fed.Cir. 2005). Physical takings 
constitute per se takings that impose a “categorical 
duty” on the government to compensate the owner. 
CRV Enter. Inc. v. U.S. 626 F.3d 1241 (Fed.Cir. 
2010). 

The government concedes it came into posses-
sion of Placer’s land but alleges that the categorical 
rule requiring compensation for physical invasion is 
subject to exception—i.e. that Placer has no right to 
maintain a nuisance of his property. The applicabil-
ity of the nuisance and property law in this court has 
been in doubt. The Federal Circuit expressly declined 
to consider:

…whether background principles of nuisance 
and property law, as articulated in [Lucas v. 
South Carolina Coastal Council, 505 U.S. 1003 
(1992)] apply in physical takings. John R. Sand 
& Gravel Co. v. U.S., 457 F.3d 1345, 1360 
(Fed.Cir. 2006). 

This rule aside, this rule does not entirely address 
Placer’s claim that remediation work aside, the con-
crete channel and the bridge over it have, effectively, 
denied its access to the mine. In reviewing takings 
claims, a court employs a two-step test: (1) exam-
ine what was taken and determine if plaintiff has a 
cognizable property interest in it; and (2) determine 
whether that interest was taken. Placer’s claim that 
the concrete channel and bridge constitutes a practi-
cal, physical barrier preventing large-scale mining 
development of the property is ample evidence of its 
property interest in the use of its property as a com-
mercial mining operation-a use that has never been 
prohibited and which is not inherently a nuisance-
which is distinct from the CERCLA remediation 
work that forms the basis of the government’s nui-
sance defense. This meets the first requirement. 

The second is a question of fact as to whether the 
bridge spanning the concrete channel is adequate 
to support mining trucks thereby allowing Placer to 
continue its mining operations. There are also factual 
disputes as to whether other access routes are avail-
able to Placer. This second prong, being factually in 
dispute, is not amendable to summary resolution.

As to whether the Reed Portal claim rests in tort 
or is a taking, this is also in factual dispute and not 
susceptible to summary resolution. The facts re-
garding the government’s remediation work do not 
confirm whether the collapse was the foreseeable and 
predictable result of the authorized act [raising tak-
ings issues] or whether it was due to negligence. This 
claim will also have to proceed to trial.
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Conclusion and Implications

An interesting case to read is Hendler v. U.S. 952 
F.2d 1364 (Fed. Cir. 1991). In Hendler, EPA wanted 
to use the property owner’s land as a staging area for 
cleanup of a toxic waste dump. The Hendler court 
noted that:

…[i]n the bundle of rights we call property, one 
of the most valued is the right to sole and exclu-
sive possession -- the right to exclude strangers, 
or for that matter friends, but especially the gov-
ernment.... The intruder who enters clothed in 
the robes of authority in broad daylight commits 
no less an invasion of these rights than if he 

sneaks in in the night wearing a burglar’s mask. 
In some ways, entry by the authorities is more 
to be feared, since the citizen’s right to defend 
against the intrusion may seem less clear. Courts 
should leave no doubt as to whose side the law 
stands upon.

Although Hendler was not a waste discharger, the 
court’s strong feelings regarding physical intrusion, 
even when EPA was trying to do some good, ties back 
to this case.

This being essentially a trial court, observers will 
simply have to wait and see how this case shakes out. 
(Thierry Montoya)
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On June 15, 2011, the U.S. Court of Appeals for 
the First Circuit upheld two orders issued by the Fed-
eral Energy Regulatory Commission (FERC) impos-
ing its licensing jurisdiction on the rehabilitation of a 
failed hydroelectric facility, despite the fact that the 
actual power-generating capacity of the facility would 
remain at levels below that previously approved. 

Background

Starrett is a tool manufacturer with operations in 
Athol, Massachusetts, where it also runs the Crescent 
Street Dam Project on the non-navigable Millers 
River. The project consists of an 87-acre-foot reser-
voir, a 20-foot high, 127-foot long concrete gravity 
dam, and two powerhouses. One of these powerhous-
es has an installed capacity of 250 kW, but an actual 
capacity of 80 kW; the other had an installed and 
actual capacity of 112 kW until 2006, when it failed. 
The total installed capacity of the project prior to 
this failure was 362 kW, which was memorialized in a 
1992 FERC order. The installed capacity prior to this 
failure, however, was 192 kW, due to physical limita-
tions of the site.

Starrett sought to rejuvenate the project by install-
ing a new turbine generator in the failed powerhouse. 
After the installation, the installed capacity of the 
project would increase to 448 kW and the actual 
capacity would increase to 278 kW. Starret began the 
process for the installation in September 2008, after a 
conversation with a FERC employee led it to believe 
that no FERC license would be necessary because 
the actual capacity would remain less than the total 
installed capacity set forth in the 1992 FERC order.

In May 2009, responding to a request for an 
investigation by the U.S. Fish and Wildlife Ser-
vice, FERC notified Starrett that the work triggered 
FERC’s licensing jurisdiction and requested that 

certain information be submitted. After reviewing 
the submitted information, FERC issued an order in 
which it determined that a license was pursuant to 
§ 23b of the Federal Power Act, 16 U.S.C. § 817(1) 
(FPA), despite the fact that the actual capacity would 
not exceed the installed capacity already approved by 
FERC. FERC denied Starrett’s subsequent request for 
a rehearing.

The Court Defered to FERC’s                       
Interpretation of ‘Construction’

Under § 23b of the FPA, a hydroelectric project 
without a valid pre-1920 permit is subject to FERC’s 
licensing jurisdiction if it, inter alia, is located on a 
stream over which Congress has Commerce Clause 
jurisdiction, is constructed or modified on or after 
August 26, 1935, and affects the interests of interstate 
or foreign commerce. In its review, FERC examined 
these prongs and determined that the work triggered 
its licensing jurisdiction. 

On review, the First Circuit Court of Appeals first 
noted that it must reverse FERC’s orders if it deter-
mine they were arbitrary, capricious, an abuse of dis-
cretion or otherwise not in accordance with law. The 
court then was to determine whether FERC’s decision 
was supported by substantial evidence and, if so, the 
court would defer to FERC’s expertise. The court also 
noted that it was not required to defer to FERC if its 
decisions were based on “pure” legal errors, meaning 
that it would not defer to agency expertise on legal 
issues, as opposed to factual ones. 

Looking at the question whether the Millers River 
is a stream over which Congress has Commerce 
Clause jurisdiction, FERC concluded, and Starrett did 
not dispute on appeal, that it was. The court noted 
that this was the case because the Millers River is a 
tributary of the navigable Connecticut River, and 

FIRST CIRCUIT AFFIRMS FERC ORDERS REQUIRING LICENSING 
OF HYDROELECTRIC FACILITY OPERATING AT POWER GENERATION 

LEVELS BELOW THOSE PREVIOUSLY APPROVED

L.S. Starrett Company v. Federal Energy Regulatory Commission, 
___F.3d___, Case No. 10-1470 (1st Cir. June 15, 2011).

JUDICIAL DEVELOPMENTS
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precedent holds that the headwaters and tributaries of 
navigable waters are Commerce Clause streams.

Chevron Deference

To address the issue of whether the work consti-
tuted “post-1935 construction” for purposes of § 23b 
of the FPA, the court first examined whether defer-
ence was due to FERC’s interpretation under the 
two-pronged inquiry set forth in Chevron, USA v. 
Natural Res. Def. Council, 467 U.S. 837, 104 S.Ct. 
2778, 81 L.Ed.2d 694 (1984). Simply stated, Chevron 
provides that, when Congress has implicitly delegated 
a question to an administrative agency, a court can-
not substitute its own interpretation of a statutory 
provision for the reasonable interpretation of the 
agency. The first step in this analysis is to determine 
whether Congress has set forth a plain and unambigu-
ous meaning for the statutory language under review, 
here the word, “construction.” The court examined 
the language of the FPA, various dictionaries, and the 
statutory context, and found that the statutory lan-
guage was ambiguous as it applied in the case at bar. 

Analysis under the FPA

Following Chevron, the court then moved to the 
question of whether FERC’s interpretation that the 
work constituted “construction” was reasonable. 
FERC argued that the work was construction for 
purposes of its FPA jurisdiction because it involved 
an increase of the installed capacity and an increase 
in the head generated by the altered powerhouse. 
The court, however, only addressed the first of these 
arguments, holding that the increase in the project’s 
power-producing capacity, however measured, was 
sufficient cause to justify the determination that the 
work constituted jurisdictional construction. In so 
doing, the court noted that both the actual and the 
installed capacity of the project would be greater than 
those capacities as set forth in the 1992 FERC order. 
The court also looked to amendments to the FPA 
made in 1986, in which Congress made clear that 
FERC was to give equal consideration to power gen-
eration and energy conservation/environmental pro-
tection. Given these dual considerations, the court 
stated that it could not say, as a matter of law, that it 
was unreasonable for FERC to interpret “construc-
tion” as including all increases in capacity. The court 
distinguished the cases cited by Starrett in support of 

its position on this point because they did not address 
increases in capacity.

Interstate Commerce Issue

With regard to the interstate commerce ques-
tion, FERC argued that the work affected interstate 
commerce because it is a member of a class of small 
hydroelectric projects collectively have a substan-
tial impact because they produce power that would 
otherwise have to be produced somewhere else. Star-
rett argued in response that this “cumulative effect” 
approach would render the boundaries of interstate 
commerce meaningless and that FERC had failed in 
actuality to prove that the project was a member of 
such a class. 

The court first examined whether it was unreason-
able for FERC to consider the “cumulative effect” 
to judge whether the interstate commerce prong has 
been met. It noted that the language of FPA implies 
that Congress drew on its full Commerce Clause 
authority in enacting the statute. Commerce Clause 
precedent, the court held, clearly articulates that 
Congress may regulate purely local activities that 
are part of an economic class that combined have a 
substantial impact on interstate commerce. In theory 
then, the court concluded that it was reasonable to 
rely on the effect of the project as a member of a class 
of projects to support Commerce Clause jurisdiction.

The court then looked to whether FERC had pro-
duced substantial evidence that, as a factual matter, 
the project fell within a class of projects that had a 
substantial effect on interstate commerce. In support 
of its position, FERC noted that the record supported 
the fact that the project supplied power to Starrett 
that would otherwise be produced elsewhere on the 
grid and cited Haberham Mills v. FERC, 976 F.2d 1381 
(11th Cir. 1992), which in turn cited to two FERC 
studies that supported the proposition that small 
hydroelectric projects have a significant cumulative 
impact on interstate commerce. Starrett argued that 
FERC’s argument fails because it inappropriately 
grouped the project with other projects that sell 
power to the grid, amplifying the economic impact of 
the group. Apparently relying heavily on Habersham, 
the court held that FERC’s argument prevailed.

Conclusion and Implications

This may be a difficult opinion to read, not because 
of the prose or the legal arguments or conclusions, 
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but because of the financial impacts that the opinion 
will likely impose on Starrett. The court recognized 
this reality, but ceded to its legal conclusions in the 
case before it. In so doing, the court notes that FERC 
“could have certainly exercised its administrative 
discretion” over the exercise of its jurisdiction. This 
is no doubt true, but leaves us to speculate about 
the backstory that does not appear in the opinion. 
Does the project or the work proposed to rehabili-
tate it have a significant environmental impact? Did 
FERC exercise its jurisdiction because of concerns 
over setting precedent, or because of an underlying 
tension on the small “mill dams” that dot the north-

eastern U.S. and that have significantly altered the 
ecosystems there? Answers to these questions are not 
immediately apparent to those not involved in the 
litigation. It would be difficult to blame Starrett for 
seeking to rehabilitate and even improve an existing 
asset. 

In the end, the importance of this opinion lies not 
in the legal propositions, but perhaps for its call for 
change within FERC. Development of procedures 
and standards that are appropriate for the scale and 
historical predicament of a particular proposal would 
likely meet with Chevron deference, so long as they 
are crafted to meet FERC’s legislative mandate. (Pat-
rick Zaepfel)

The U.S. Court of Appeals for the Ninth Cir-
cuit has reversed and remanded to the U.S. District 
Court for the District of Oregon its grant of defen-
dants’ motion to dismiss an action seeking to require 
defendants to obtain National Pollutant Discharge 
Elimination System (NPDES) permits for stormwater 
runoff from logging roads in a state forest. Notwith-
standing defendants’ reliance on the Silvicultural 
Rule and the 1987 Amendments to the Clean Water 
Act (CWA), the Ninth Circuit reversed the District 
Court in holding that such stormwater runoff is a 
point source discharge for which an NPDES permit is 
required.

Factual and Procedural Background

Northwest Environmental Defense Center 
(NEDC) brought suit under the citizen suit provi-
sion of the CWA against Marvin Brown in his official 
capacity as Oregon State Forester and members of the 
Oregon Board of Forestry (collectively: State Defen-
dants) and against various timber companies (Timber 
Defendants, and collectively with State Defendants: 
Joint Defendants) alleging that Joint Defendants 
violated the CWA and its implementing regulations 
by not obtaining NPDES permits from the EPA for 
stormwater runoff. 

Stormwater runoff in the Tillamook State Forest 
in Oregon that flows off roads and through collec-
tion systems deposits large quantities of sediment 
into waterways. Timber hauling on the logging roads 
is a major source of the sediment that flows through 
these stormwater collection systems. This sediment 
adversely affects fish and other wildlife. NEDC 
periodically sampled stormwater discharges at points 
along the roads where Joint Defendantss used differ-
ing means to collect and then discharge stormwater 
runoff. Each sample gathered b y NEDC contained 
significant amounts of sediment. 

NEDC alleged in its complaint that the runoff in 
question was “point source” discharge flowing from 
roads owned by the State Defendants into systems 
of ditches, culverts, and channels which ultimately 
found its way into forest streams and rivers. NEDC 
argued that an NPDES permit was required for such 
discharges. Joint Defendantss did not possess, nor had 
they attempted to obtain, any permits. In response 
to NEDC’s allegations, Joint Defendants countered 
that the Silvicultural Rule exempts stormwater runoff 
from the definition of point source discharge, thus 
exempting it from the NPDES permitting process. 
In the alternative, Joint Defendants’ maintained 
the 1987 amendments to the CWA and regulations 
implementing those amendments similarly exempted 

NINTH CIRCUIT FINDS STORMWATER RUNOFF 
FROM LOGGING ROADS IS A POINT SOURCE DISCHARGE

REQUIRING A CLEAN WATER ACT NPDES PERMIT

Northwest Environmental Defense Center v. Brown, ___F.3d___, Case No. 07-35266 (9th Cir. May 17, 2011).
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such runoff from the definition of point source dis-
charge, which triggers the NPDES permitting process. 

The District Court ultimately agreed with Joint 
Defendantss and, on March 1, 2007, dismissed 
NEDC’s complaint with prejudice. NEDC appealed. 
Though the District Court did not reach Joint De-
fendantss’ alternative contention that the discharges 
were exempted by amendments to the CWA made 
in 1987, the court of appeals addressed de novo the 
Silvicultural Rule and 1987 Amendments arguments 
respectively and concluded that logging road storm-
water runoff is unquestionably point source discharge 
requiring an NPDES permit.

The Ninth Circuit’s Decision

Subject Matter Jurisdiction

Before reaching the merits, the court initially 
disposed of a subject matter jurisdiction issue raised 
by the United States in an amicus brief, a question the 
court had not addressed in the original version of its 
opinion reported on August 17, 2010. In the replace-
ment opinion of May 17, 2011, the court concluded 
there was no defect in subject matter jurisdiction and 
it proceeded to rule on the suit brought by NEDC 
under the citizen suit provision of the CWA.

Logging Road Runoff and                              
the Silvicultural Rule

With the subject matter jurisdiction issue settled, 
the Ninth Circuit turned to the Silvicultural Rule 
and the 1987 amendments to the CWA. As part of 
the 1987 amendments to the CWA, Congress enact-
ed § 402(p), which gives EPA discretion to exclude 
from the permitting process de minimus sources of 
stormwater pollution. Contrary to Joint Defendants’ 
contention, the court determined the collected runoff 
at issue was not a de minimus source of stormwater 
pollution, but rather point source discharge of storm-
water associated with industrial activity under the 
terms of the CWA. The court cited its own opinion 
in Wilderness Defenders/Blue Mountains Biodiversity 
Project v. Forsgren, 309 F.3d 1181 (9th Cir. 2002) as 
support for its conclusion that stormwater runoff from 
logging roads is prototypical point source pollution, 
the type traceable to a single, discrete, industrial 
source. In Forsgren, the court differentiated between 
point source and nonpoint source discharges depend-

ing on whether such discharges are natural runoff 
(i.e., nonpoint sources) or are collected, channeled, 
and discharged through a system of ditches, culverts, 
channels, and similar conveyances (i.e., point source 
discharges). The Ninth Circuit determined that the 
logging road runoff here was exactly the type of point 
source pollution targeted in the CWA for subjection 
to NPDES permitting. 

With the classification of the stormwater runoff 
as point source discharge, the court further held that 
EPA was not free to create exemptions from permit-
ting requirements for such point source activity. 
The reference to the Silvicultural Rule, therefore, 
could not exempt such discharges from EPA’s Phase 
I regulations requiring permits for discharges associ-
ated with industrial activity. The Ninth Circuit relied 
on Natural Res. Def. Council v. Costle, 568 F.2d 1369 
(D.C. Cir. 1977) as an emblematic court response to 
an exemption claim based on the Silvicultural Rule. 
In Costle, the D.C. Circuit stated the EPA Adminis-
trator did not have authority to exempt categories of 
point sources contrary to plain congressional intent 
in the CWA requiring permits in any situation where 
pollution is derived from point sources. The CWA 
was not drafted to define point sources narrowly, and 
clearly did not give EPA authority to do so. The court 
determined that EPA interpretation and subsequent 
regulation must fall when contrary to on point legisla-
tive intent.

The court also touched on the implications of 
subjecting stormwater runoff from logging roads 
to NPDES permitting. Specific entities need only 
seek individual discharge approval through informal 
agency adjudication. Entire classes of hypothetical 
dischargers in given geographical regions are issued 
general permits through administrative rulemaking. 
In the court’s view, there exists no arduous “admin-
istrative nightmare” for either the EPA or those 
similarly interested claim. 

The court ultimately held that stormwater runoff 
from logging roads that is collected by and then dis-
charged from a system of ditches, culverts, and chan-
nels is a point source discharge for which an NPDES 
permit is required.

Conclusion and Implications

The Ninth Circuit held that the Clean Water 
Act exemptions for naturally occurring runoff fails as 
soon as that runoff is collected and controlled. This 
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transformation occurs once natural runoff is chan-
neled in any systematic way through a discernable, 
confined and discrete conveyance and discharged into 
waterways. As a result, logging and other operations 

At the center of an environmental battle lies a ma-
jor channel of maritime commerce near southeastern 
Massachusetts named Buzzards Bay. The suit began 
when the U.S. Coast Guard attempted to challenge 
provisions of Massachusetts state law. Thereafter, 
state governments and local environmental organiza-
tions intervened. The question in this case originally 
involved federal regulations that preempted state 
environmental laws with respect to tank vessels. 
In an ironic twist, however, the court ignored the 
federal preemption question and held that, during the 
rulemaking process, the Coast Guard failed to comply 
with its obligations under the National Environmen-
tal Policy Act (NEPA). 

Background

Buzzards Bay is an inlet 30 miles long and ten 
miles wide flowing from the Atlantic Ocean. The 
court referred to the bay as a “brilliant jewel” and a 
“spectacularly beautiful natural resource [and] major 
channel of maritime commerce.” 

In 2003, a barge spilled 90,000 gallons of oil into 
Buzzards Bay. Spurred by the oil spill, the Massachu-
setts Legislature enacted the Massachusetts Oil Spill 
Prevention Act, which required all tanks carrying 
6,000 or more barrels of oil to have a tow escort. The 
federal government saw the Massachusetts law as a 
threat to its power to regulate commercial shipping 
on Buzzards Bay. Thus, the Coast Guard sued to ab-
rogate certain provisions of the state law. The federal 
suit claimed that the state statutory scheme was 
preempted by various Coast Guard regulations.

The trial court granted an injunction in favor of 
the Coast Guard. Massachusetts appealed and suc-
cessfully vacated the injunction because the District 

Court did not apply the correct analytical model for 
resolving federal-state regulatory conflicts. While 
the appeal was pending before the District Court, 
the Coast Guard promulgated a final rule relating to 
navigation in Buzzards Bay. This final rule purported 
to preempt the challenged provisions of the Mas-
sachusetts Oil Prevention Act and was specifically 
limited to Buzzards Bay. There were material differ-
ences between state laws and the final rule. Specifi-
cally, the state law required a tugboat to escort all 
tank vessels transiting Buzzards Bay that carry 6,000 
or more barrels of oil. The final rule did not apply at 
all to double-hulled barges.

As part of the rulemaking process that culminated 
in the issuance of the final rule, the Coast Guard did 
not prepare an environmental impact statement or an 
environmental assessment on the basis that the final 
rule was excluded under a categorical exclusion. 

The First Circuit’s Decision

NEPA is the basic national charter for protection 
of the environment. NEPA requires every agency to 
consider all significant environmental impacts of a 
proposed action. NEPA also ensures that an agency 
will inform the public that it has considered environ-
mental concerns in its decision-making process. 40 
C.F.R. § 1500.1(a).

Under NEPA, a federal agency must prepare either 
(1) an environmental impact statement or (2) an 
environmental assessment for major federal actions 
that significantly affect the quality of the human en-
vironment. In its statement or assessment, the agency 
must consider all significant environmental impacts 
before choosing a course of action. In requiring an 
environmental impact statement, for example, NEPA 

FIRST CIRCUIT SIDESTEPS FEDERAL PREEMPTION ISSUE 
IN HOLDING THAT FEDERAL AGENCIES MUST COMPLY 

WITH REQUIRED NEPA ANALYSES 

U.S. v. Coalition for Buzzards Bay, ___F.3d___, Case Nos. 10-1664, 10-1668 (1st Cir. May 17, 2011).

employing any sort of systematic discharge control 
for natural runoff must comply with NPDES permit-
ting requirements. Reliance on previous lenient EPA 
rulemaking will no longer suffice. (Danielle Sakai, 
Kiel Fisher)
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attempts to prevent potential environmental harms 
and identify potential mitigating measures. 

Nevertheless, NEPA’s general requirement that 
federal agencies prepare either an environmental 
impact statement or an environmental assessment is 
not absolute. Categorical exclusions may apply for 
actions, which do not have a significant effect on the 
human environment. 

Categorical Exclusions to NEPA

In this case, the Coast Guard prepared the final 
rule under the theory that certain categorical exclu-
sions to preparing an environmental impact state-
ment or environmental assessment apply. The Coast 
Guard reached this conclusion by using a standard 
environmental checklist. The checklist included 
prompts for simple “yes” or “no” answers to questions 
that may allow a categorical exclusion to NEPA. 
The Coast Guard concluded that certain categorical 
exclusions do apply, which permitted it to avoid any 
environmental analysis. The court found, however, 
that even if a categorical exception does apply, it does 
not automatically relieve the agency of its obligation 
to prepare either an environmental impact statement 
or an environmental assessment. 

In finding that the Coast Guard violated NEPA 
by not preparing an environmental impact statement 
or environmental assessment, the court emphasized 
that the government must “turn square corners when 
dealing with the public.” Agencies must present suf-
ficiently clear notice of proposals to the public so that 
commentator have a fair opportunity to express their 
views.

The court found that the Coast Guard relying on 
a categorical exclusion sidestepped any meaningful 
environmental analysis and, therefore, acted arbi-
trarily in adopting the final rule. For example, on the 
Coast Guard’s checklist was the question of whether 

its proposed action would likely be highly controver-
sial in terms of public opinion. The court determined 
that the Coast Guard’s bareboned response—a simple 
“no”—was arbitrary and capricious under the facts of 
this case. 

Specifically, during the rulemaking process, the 
Coast Guard received a plethora of worried com-
ments from local officials, state legislators, and other 
representatives of state government. The concerns 
indicated that tug escorts were necessary for all tank 
barges to reduce the risk of oil spills in Buzzards Bay. 
The commentators noted that escort requirements 
for double-hulled tank barges were enforced in other 
environmentally sensitive waters and should also be 
enforced in Bzzards Bay.

Nevertheless, the Coast Guard shrugged off the 
tidal wave of comments as mere political opposition 
and made its decision to rely on a categorical exclu-
sion to avoid a more in-depth environmental analysis. 
The court found that during the time when rulemak-
ing was underway, it was aware of the ferocious and 
widespread opposition to the Coast Guard’s approach 
to the regulation of oil barges in Buzzards Bay. Thus, 
the Coast Guard’s eschewal of any meaningful envi-
ronmental inquiry was arbitrary and capricious.

Conclusion and Implications

The Coast Guard failed to satisfy its obligation 
under NEPA by avoiding any meaningful environ-
mental analysis. The Coast Guard determined that 
its rule was unlikely to be controversial in terms of 
public opinion, when in fact there was widespread op-
position and public outcry of the Coast Guard’s rules. 
The Coast Guard, like any other federal agency must 
follow NEPA and all required environmental analysis 
prior to implementing its rules and regulations. (G. 
Snarr, Thierry Montoya) 
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The U.S. District Court for the Southern District 
of West Virginia has held that the Clean Water Act’s 
(CWA) diligent prosecution bar does not preclude a 
citizen suit alleging violations of an effluent limita-
tion for a specific pollutant despite a pre-existing 
consent decree covering “all pollutants.” In Ohio 
Valley Environmental Coalition, Inc. v. Independence 
Coal Company, Inc. the court held that environmen-
tal groups could pursue claims for alleged violations 
of the selenium effluent limitation against two coal 
companies because the consent decree entered into 
between those companies and the U.S. Environmen-
tal Protection Agency (EPA) did not expressly cover 
selenium. The decision stands as a stark reminder to 
settling parties that entry of a consent decree might 
not immunize them from future lawsuits alleging 
CWA violations that are not expressly resolved in the 
decree. 

Background

In 2007, Independence Coal Company and Jacks 
Branch Coal Company (coal companies) were the 
subject of an EPA enforcement action brought before 
Judge Copenhaver of the U.S. District Court for the 
Southern District of West Virginia, under the West 
Virginia/National Pollutant Discharge Elimination 
System (WV/NPDES) program. The enforcement 
action resulted in a consent decree (Massey consent 
decree), which was entered on April 9, 2008. The 
Massey consent decree resolved violations of effluent 
limits in the coal companies’ WV/NPDES permits 
and covered “all pollutants that are regulated under 
effluent limits contained in Defendants’ NPDES 
permits.” In addition to injunctive relief, the decree 
imposed a $20 million penalty on the coal companies 
for permit violations through the date of the decree. 
The consent decree also included a tiered response 
scheme for any future violations of the daily or 
monthly effluent limits imposed on the coal compa-
nies. That tiered scheme outlined specific responses—
such as reporting, monitoring, and consulting with 

experts—for each violation of their WV/NPDES 
permits. It also imposed a monetary penalty for each 
day the coal companies failed to comply with the 
permit effluent limitations. 

In the EPA enforcement action that resulted in 
the Massey consent decree, several environmental 
groups—Ohio Valley Environmental Coalition, 
Inc., West Virginia Highlands Conservancy, Inc., 
Coal River Mountain Watch, Inc., and the Sierra 
Club (environmental groups)—moved to intervene 
in the lawsuit. Judge Copenhaver denied the mo-
tion without prejudice, however, because the coal 
companies and EPA negotiated the consent decree. 
The environmental groups did not pursue the suit 
further because the consent decree stated that “the 
Decree would not prevent the United States, states 
or any other entities including citizens from pursuing 
violations that were not alleged in the Complaint or 
occurred after January 17, 2008, the date of lodging,” 
and it did not:

…limit or affect the rights of Defendants or of 
the United States against any third parties, not 
party to this consent Decree, [or] limit the rights 
of third parties, not party to this consent decree, 
against Defendants except as otherwise provided 
by law.

Although not parties to the Massey consent decree 
or parties in the lawsuit that gave rise to it, the 
environmental groups continued to monitor the coal 
companies’ activities. Approximately a year after the 
entry of decree, the environmental groups brought 
their own lawsuit against the coal companies. The 
groups filed suit under the citizen suit provisions of 
the CWA, 33 U.S.C. § 1365, and Surface Mining 
Control and Reclamation Act, 30 U.S.C. § 1270, to 
enforce selenium effluent limitations imposed on the 
coal companies under the WV/NPDES program. The 
CWA’s citizen suit provision authorizes a citizen to 
file suit:

DISTRICT COURT FINDS CONSENT DECREE COVERING 
‘ALL POLLUTANTS’ DOES NOT BAR CWA CITIZEN SUIT 

ALLEGING VIOLATIONS OF A SPECIFIC POLLUTANT

Ohio Valley Environmental Coalition, Inc. v. Independence Coal Company, Inc., 
___F.Supp.2d___, Case No. 3:10-CV-00836 (S.D. W. Va. May 20, 2011).
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…against any person . . . who is alleged to be in 
violation of (A) an effluent standard or limita-
tion under this Act or (B) an order issued by the 
Administrator or a state with respect to such a 
standard or limitation. 

In response to the environmental groups’ com-
plaint, the coal companies moved for summary judg-
ment, challenging the OVEC court’s subject matter 
jurisdiction and arguing that the CWA’s diligent 
prosecution bar precluded the suit in light of the 
Massey consent decree, which Judge Copenhaver had 
approved a year earlier. The CWA’s diligent prosecu-
tion bar, 33 U.S.C. § 1365(b)(1)(B), precludes citizen 
suits against a discharger when “the Administrator 
or state has commenced and is diligently prosecuting 
a civil or criminal action . . . to require compliance 
with the standard, limitation, or order” at issue in the 
action. The coal companies argued that the Massey 
consent decree’s terms, covering “all pollutants that 
are regulated under effluent limits,” encompassed 
the selenium effluent limits that the environmental 
groups alleged were violated in their citizen suit. The 
coal companies further argued that the Massey con-
sent decree barred the citizen suit because a contrary 
holding exposed the companies to conflicting or over-
lapping suits in violation of their due process rights. 

The environmental groups countered both de-
fenses by arguing that the Massey consent decree’s 
provision stating that “the Decree would not pre-
vent . . . citizens from pursuing violations” reserved 
their statutory right under the CWA to bring a citizen 
suit to address permit violations arising after the con-
sent decree’s date of lodging. 

The U.S. District Court’s Decision

The court denied the coal companies’ motion for 
summary judgment, rejecting both the CWA diligent 
prosecution bar and due process defenses. The court 
denied the motion based on Judge Copenhaver’s 
interpretation of the Massey consent decree in a sepa-
rate action, the regulatory framework in place when 
the coal companies and EPA negotiated the decree, 
and the language of the decree itself.

The court followed the previous interpretation 
of Judge Copenhaver to conclude that the Massey 
consent decree did not preclude citizen suits against 
the coal companies for selenium effluent limits. In 
Judge Copenhaver’s view, the consent decree allowed 

for future citizen suits to ensure that the coal compa-
nies complied with their WV/NPDES permits. Judge 
Copenhaver also had concluded that the Massey 
consent decree would not bar citizen suits because the 
environmental groups abandoned efforts to intervene 
in EPA’s original enforcement action based on the 
decree’s statement that it did not prevent citizens 
from “pursuing violations that were not alleged in the 
Complaint or occurred after January 17, 2008, the 
date of lodging.”

The court agreed with Judge Copenhaver’s inter-
pretation of the Massey consent decree, finding that 
the views of the judge who approved the decree war-
ranted substantial deference. In doing so, the court 
rejected not only the coal companies’ arguments, but 
also the interpretations of the Department of Justice 
and EPA, both of which believed that the Massey 
consent decree applied to selenium limits and, there-
fore, barred future citizen suits premised on violations 
of them. 

Based on the selenium regulatory scheme when 
the coal companies and EPA negotiated the Massey 
consent decree, the court also could not “imagine 
how the consent decree was, in good faith, calculated 
to achieve compliance with the selenium effluent 
limitations.” The decree resolved “the civil claims of 
the United States for violations alleged in the Com-
plaint in this action, filed on May 10, 2007, through 
the date of lodging.” But, in 2007, the West Virginia 
Department of Environmental Protection (WV DEP) 
had extended the compliance deadline for selenium 
effluent limits to April 2010. Thus, while the Massey 
consent decree included injunctive relief for future 
violations of the WV/NPDES permits, the court 
found that “the effect of the consent decree on future 
violations of the selenium effluent limitations could 
not have been more than a speculative consideration 
of the EPA or the Massey defendants at the time the 
consent decree was negotiated and lodged with the 
court.”

The court cited three aspects of the Massey con-
sent decree to support that conclusion.

First, although the consent decree purported to 
cover “all pollutants,” it also specifically identified 
several pollutants, such as iron, TSS, aluminum, pH, 
and manganese, to which its terms expressly applied. 
Since selenium was not among those enumerated 
pollutants, the court inferred that the coal companies 
and EPA had not contemplated covering selenium 
under the decree’s terms. 
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Second, the court found that the Massey consent 
decree’s $20 million penalty did not account for 
selenium because selenium effluent limits were not in 
place when the coal companies and EPA entered into 
the decree. Thus, the court found that the penalty did 
not adequately remove the coal companies’ incentive 
to violate the decree or the selenium effluent limita-
tions. To support that finding, the court noted that 
the coal companies consistently violated their WV/
NPDES permits and related selenium effluent limits 
after entry of the decree, despite the large penalty.

Finally, the court found that the Massey consent 
decree did not have the “realistic prospect” of attain-
ing compliance from the coal companies. The court 
identified three deficiencies in the Massey consent 
decree in that respect: (1) the decree required no 
more than the actual permits for effluent limits; (2) 
the WV DEP ordered the coal companies to install 
selenium treatment systems, which the coal compa-
nies did not complete; and (3) the tiered response 
scheme required under the Massey consent decree 
applied to daily and monthly violations for pollutants 
covered by the decree, but did not address additional 
treatment system requirements, like those required for 
selenium. Given the perceived inability of the Massey 
consent decree to achieve compliance from the coal 
companies, the court—as Judge Copenhaver surmised 
before it—found that the environmental groups could 
bring a citizen suit to enforce the selenium effluent 
limits notwithstanding the pre-existing decree. 

The court then dismissed the coal companies’ due 
process claim as well. The coal companies had argued 
that allowing the citizen suit to proceed exposed 
them to conflicting or overlapping lawsuits for the 
same violations. The court rejected their argument, 
however, reiterating its conclusion that the Massey 
consent decree did not apply to selenium effluent lim-
its and that it specifically contemplated future citizen 
suits, such as the one brought by the environmental 
groups. 

Conclusion and Implications

The U.S. District Court narrowly construed the 
language and scope of a pre-existing consent decree 
to allow citizens to overcome the CWA’s diligent 
prosecution bar and bring a citizen suit for alleged 
permit violations not expressly covered by the decree. 
To do so, the court disregarded the mutual under-
standing and interpretation of the parties to the 
decree, and instead adopted the interpretation of the 
judge who had approved the decree. While the court’s 
reasoning may be sound, it still sends a strong message 
to settling parties about the weight that a reviewing 
court might give to their interpretation of the scope 
of the consent decree they negotiate and enter into. 

Taken to the extreme, the decision could be 
viewed to expose settling defendants to liability in 
subsequent citizen suits for any CWA violations not 
expressly resolved in a consent decree. Such a reading 
of the decision could significantly affect the strategy 
of dischargers when deciding whether and how to 
negotiate consent decrees with EPA in the future. 
Companies seeking to avoid follow-on citizen suits 
might choose to reject specific provisions in consent 
decrees in favor of vague or broadly worded provi-
sions. Or they might choose to substitute a lengthy 
laundry list of many possible violations in place of a 
general catchall provision. Then again, the decision  
ultimately may have limited applicability given the 
somewhat unique circumstances at issue: the alleged 
violation of an effluent limit that was suspended at 
the time the discharger negotiated its consent decree 
with the EPA. Either way, the decision serves as a re-
minder that settling parties—like everyone else—are 
judged by their actions, not their intentions. (Alex-
andra B. Sherertz, Richard Davis)
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In a battle between adjacent dock owners, Jerome 
Rapoport attempted to force the City of Stamford’s 
Zoning Board to find that improvements approved 
by defendant town zoning officer, James J. Lunney, 
III, were subject to the city’s zoning regulations. The 
Zoning Board notably found that as a matter of state 
water law of Connecticut the dock improvements 
were located water ward of the mean high water line 
and therefore not subject to Zoning Board regulation. 
The Supreme Court of Connecticut agreed and af-
firmed the decision of the trial court below.

Background

Plaintiff Jerome Rapoport appealed from judgment 
of the trial court, which had affirmed the decision of 
the Stamford Zoning Board, that all dock improve-
ments approved by zoning board officer Lunney were 
located water ward of the mean high water line and 
that adjoining property was used exclusively as a road 
to provide access to the dock. Specifically, plaintiff 
Rapoport claims that the trial court made a revers-
ible error by upholding the Stamford Zoning Board’s 
decision because use of the property for any purpose, 
riparian or otherwise, must have a basis in the regula-
tions and, second, Mr. Rapoport argued that use of 
the Cook Road extension to secure the dock to the 
land and to serve as the sole means of access to and 
parking for the dock in itself a use that must have a 
foundation in the zoning regulations. The defendant 
Zoning Board responded the trial court properly 
upheld the trial court’s decision because municipal-
ity normally has no jurisdiction to regulate activities 
water ward of the mean high water line, second, that 
the connection between the dock and road extension 
is water ward of the mean high water line (and there-
fore beyond the zoning board’s authority), and third, 
that the city’s zoning regulations do not apply to the 
Cook Road extension. 

The property in question is located in a residen-
tial zone known commonly as the Southfield Point. 
Southfield Point is a sub-division in the Stamford 
land and consists of private roads as well as a series of 
sub-divisions. Cook Road runs in an easterly direction 

and than continues until Davenport Drive easterly 
a short distance between two lots to the shorefront 
of Stamford Harbor, a portion of the Long Island 
Sound. Directly to the south of Cook Road extension 
is a single-family house owned by plaintiff Rapoport. 
The plaintiff ’s property abuts and is within 100 yards 
of the Cook Road extension and dock. On May 3, 
2005 the Stamford Zoning Board found that the dock 
improvements were beyond the authority of the City 
of Stamford. On June 1, 2005 plaintiff Rapoport filed 
an appeal and argued that the structure is in ques-
tion including bulkhead, pilings, piers, gangways, 
docks, launching ramps all fell within the authority 
of the Zoning Board. Because the dock in question 
is located on the east side of Davenport Drive/Cook 
Road and literal rights beyond fell within the resi-
dential zone, Rapoport was successful in inducing the 
Stamford board to hold public hearings on August 24, 
2005 and September 19, 2005 regarding the decision 
of the zoning enforcement officer. The Zoning Board 
after those hearings supported the Zoning Enforce-
ment Officer’s determination. The board’s final deter-
mination dated November 10, 2005 stated:

The Zoning Board voted to uphold the Zoning 
Enforcement Officer’s decision in determining 
the dock…was a neighborhood dock and not 
a marina and not addressable under the zoning 
regulations.

Appeal to the Trial Court

Plaintiff Rapoport in response to the decision of 
the Zoning Board appealed to the trial court and 
argued that (1) the Cook Road extension was sub-
ject to the Zoning Authority of the Stamford Zoning 
Board, (2) the dock improvements lying directly on 
the waters of Stamford Harbor rendered the property 
within the jurisdiction of the Stamford Zoning Board, 
and (3) that the connection between the dock and 
the Cook Road extension also subjected the property 
to the authority of the Zoning Board. The trial court 
first determined whether Rapoport was an appropriate 

CONNECTICUT HIGH COURT FINDS LOCAL TOWN ZONING 
DOES NOT REGULATE DOCk IN HARBOR

Jerome Rapoport v. The Zoning Board of Appeals of the City of Stamford, Case No. 18439 (Conn. May 24, 2011).
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plaintiff and had suffered injury in fact and the trial 
court found that Mr. Rapoport was an appropriate 
plaintiff. Although the trial court found that Rapo-
port had satisfied the requirement for standing as an 
aggrieved individual, the trial court also noted that 
there was substantial evidence in the record to sup-
port the Zoning Board’s determination that the Cook 
Road extension was a road used exclusively for ve-
hicular and pedestrian traffic to the dock. The court 
made a determination that the board property applied 
the law of permissive zoning in upholding the zon-
ing enforcement officer’s determination that because 
Cook Road extension contained ordinary and routine 
egress and access improvements and, further, was used 
exclusively as a road, it was not subject to the city’s 
zoning regulations.

The trial court focused specifically on the dock 
improvements on the waters of the Stamford Harbor 
and concluded that there was substantial evidence in 
the record to support the Zoning Board’s determina-
tion that the dock, floats, fingers and pilings were 
water ward of the mean high water line. The trial 
court also noted that the dock improvements were 
not subject to the city’s zoning regulations as a matter 
of law because the city had not approved a Harbor 
Management Plan and, therefore, the state had ex-
clusive jurisdiction over activities water ward of the 
mean high water line.

The Supreme Court’s Decision

On appeal from the trial court’s decision, (which 
had affirmed the Zoning Board’s determination), 
plaintiff Rapoport claimed that the trial court im-
properly upheld the Zoning Board’s determination 
merely because they relate to a water dependent use. 
The defendant’s responded that the trial court prop-
erly upheld the board’s decision because the dock and 
its intersection with the Cook Road extension are 
located water ward of the mean high water line, when 
a City of Stamford normally has no jurisdiction and, 
further, because zoning regulations do not apply to 
activities taking place on the Cook Road extension. 
The Supreme of Connecticut agreed with the trial 
court and the Zoning Board below.

Standard of Review

The Supreme Court first set forth the standard 
of review. The court stated the judicial review of an 

administrative officer’s agency’s decision depends 
on whether the court is reviewing a factual or legal 
determination. When the administrative agency has 
made a factual determination, the scope of review 
ordinarily is expressed in terms as a sufficient evi-
dence (abuse of discretion). Under this standard, the 
conclusions reached by the board must be upheld by 
the reviewing court if they are reasonably supported 
by the record. The credibility of witnesses in deter-
mination of the issues are matters solely within the 
province of the board and the question is not whether 
the reviewing court would have reached the same 
conclusion but, rather, the trial records enforce the 
decision below.

If the issue before the administrative agency is a 
legal determination, however, the scope of review is 
plenary and, therefore, the appellate courts can evalu-
ate the matter de novo. 

De Novo Review

Although there were factual elements of a determi-
nation on the trial record below, the Supreme Court 
exercised plenary jurisdiction to determine whether 
the Stamford zoning board enforcement officer had 
properly interpreted the laws and regulations. The 
Supreme Court of Connecticut concluded that the 
record contained substantial evidence in support 
of the factual findings made by the Stamford zon-
ing officer. As the trial court indicated based upon 
a review of photographs, deeds, official city docu-
ments and correspondence between the parties, there 
was nothing on the Cook Road extension that was 
inconsistent with its use for vehicular and pedestrian 
traffic coming from Davenport Drive to the waters 
of Stamford Harbor. The Supreme Court concluded 
that the Zoning Board had properly determined that 
the expansion of the dock had no effect on the Cook 
Road extension as a means of access to the water. The 
Cook Road extension apparently had been designed 
for that purpose as early as 1904 on a map filed in the 
Stamford Land Records. Further, the right to use the 
Cook Road extension for such a purpose has been 
deeded since that time to most if not all effected 
property owners.

The Supreme Court of Connecticut further noted 
that there was no evidence in the record that the 
dock improvements authorized by the State Depart-
ment of Environmental Protection in 2002 and 2003 
required results in any physical changes to the Cook 
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Road extension that would have necessitated ap-
proval by the zoning enforcement officer. 

The Absence of a Harbor Management Plan  
Was key to Authority to Regulate

Based upon its review of the record, the Supreme 
Court of Connecticut found that the Stamford 
Zoning Board made only one factual finding related 
to the dock namely the any and all changes con-
nected with the dock’s expansion were water ward of 
the mean high water line. Under Connecticut law, 
the State of Connecticut has exclusive jurisdiction 
to regulate activities water ward of the mean high 
water line. There is one exception to the rule namely 
that the state has expressed its intent to delegate to 
municipalities located adjacent to Long Island Sound 
the authority and duty to regulate water ward of the 
mean high water mark but only if such a municipality 
has adopted a Harbor Management Plan. Stamford 
has not adopted a Harbor Management Plan. Accord-
ingly, in the absence of a plan, the Supreme Court 
concluded that neither the Zoning Board nor the 
local Harbor Management Commission had authority 
to regulate the dock expansion because all dock im-

provement were located water ward of the mean high 
water line and, therefore, were governed solely by the 
State of Connecticut.

Conclusion and Implications

It is hardly surprising in retrospect that Mr. Rapo-
port failed to prevail for two fundamental reasons. 
First, because the City of Stamford had not adopted 
a Harbor Management Plan, Connecticut law made 
it clear that the city’s Zoning Board did not have 
jurisdiction in this matter. Second, and perhaps as 
significantly, Mr. Rapoport was in part challenging 
the factual determination of a regulatory officer. Mr. 
Rapoport had disagreed and argued that this was a 
pure issue of law (because then the Supreme Court 
would not actually give deference on the Zoning 
Board’s interpretation), but part of the facts here were 
at issue, i.e. whether the dock and road extension 
was water ward of the mean high water line. Where 
the issue is a factual one, the Zoning Board is almost 
inherently going to prevail because of the simple fact 
that a regulatory agency’s determination is to be ap-
proved unless it is a clear abuse of discretion. (Jeffrey 
Pollock)

 

The State of Louisiana Court of Appeals for the 
First Circuit remanded the general permit issued by 
the Louisiana Department of Environmental Qual-
ity (LDEQ), ruling that the state agency had abused 
its discretion in re-issuing the National Pollutant 
Discharge Elimination System (NPDES) permit as a 
Louisiana Pollutant Discharge Elimination (LPDES) 
permit without providing for direct testing or bio-
monitoring requirements to verify that discharges of 
produced water to Louisiana’s territorial waters did 
not cause significant impacts. 

In its June 17, 2011 decision, the court sided with 
the Louisiana Environmental Action Network, which 
challenged the decision of the Nineteenth Judicial 
District Court in East Baton Rouge upholding the 
LDEQ issuance of the LPDES general permit. 

Background

The LPDES general permit, which became ef-
fective January 1, 2010, was issued by LDEQ on 
October 13, 2009. The permit governs the discharge 
of deck drainage; produced water; well treatment, 
completion, and workover fluids; treated sanitary and 
domestic waste; hydrostatic test wastewater; other 
miscellaneous discharges from oil and gas exploration, 
development, and production facilities located in the 
territorial seas of Louisiana; and the discharge of pro-
duced water to the territorial seas of Louisiana from 
oil and gas exploration, development and produc-
tion facilities located in the Outer Continental Shelf 
waters off the coast of Louisiana. The original permit 
was issued by the U.S. Environmental Protection 
Agency (EPA) in 1997 and expired on December 

STATE APPEALS COURT REMANDS LOUISIANA GENERAL NPDES 
PERMIT FOR OIL AND GAS RIGS IN THE GULF OF MEXICO

In the Matter of: General Permit for Discharges from Oil & Gas Exploration, Development & Production Facilities, 
Permit Number LAG260000, Case No. 2010 CA 1640  (L.A. App. June 10, 2011).
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3, 2002. However, the permit was administratively 
continued by LDEQ pending review and issuance of a 
renewal of the permit. 

Environmental groups contended that the testing 
and monitoring requirements for the discharge of pro-
duced water imposed in the permit were insufficient 
to adequately ensure that environmental costs would 
be minimized or avoided consistent with the public 
welfare. Since the challenge to the permit was initi-
ated in 2010, the Deepwater Horizon oil rig explosion 
of April 20, 2010, which resulted in several deaths 
and a massive oil spill, drew the public’s attention to 
the Gulf of Mexico oil production. 

The Permit on Appeal

The Court of Appeals, in considering the case, 
cited the Louisiana Constitution’s requirement in 
Article IX, § 1 that:

…the natural resources of the state, including 
air and water, and the healthful, scenic, historic 
and esthetic quality of the environment shall be 
protected, conserved, and replenished insofar as 
possible and consistent with the health, safety, 
and welfare of the people.

Further, the court found that applicable water 
quality regulations prohibited “substances … in quan-
tities that alone or in combination will be toxic to 
human, plant, or animal life or significantly increase 
health risks due to exposure to the substances or con-
sumption of contamination fish or other aquatic life” 
from state waters, with established numerical limits.  

The court further noted that LDEQ decisions were 
required to determine whether:

(1) the potential and real adverse environmen-
tal effects of the proposed project have been 
avoided to the maximum extent possible; (2) 
a cost-benefit analysis of the environmental 
impact costs balanced against the social and 
economic benefits of the project demonstrate 
that the latter outweighs the former; and (3) 
there are no alternative projects or alternative 
sites or mitigating measures which would offer 
more protection to the environment than the 
proposed project without unduly curtailing non-
environmental benefits to the extent possible.

Further, the court stated that:

 [the] LDEQ is duty-bound to demonstrate that 
it has properly exercised the discretion vested in 
it by making basic findings supported by evi-
dence and ultimate findings that flow rationally 
from the basic findings …

The court found that the main concern regarding 
the general permit was that it did not provide:

…for any direct testing of the sediments and 
marine life of the territorial seas to verify that 
no significant environmental impacts are being 
caused by produced water discharges.

Although the LDEQ countered by arguing that 
it had established effluent limitations, monitoring 
requirements and toxicity requirements in the permit, 
the court found that the general offshore studies upon 
which LDEQ relied were insufficient to address the 
conditions in the shallower area covered by the per-
mit. The court found that LDEQ appeared to reach 
decision “to issue the LPDES permit procedurally, 
without individualized consideration or a fair balanc-
ing of environmental factors.”

In agreeing with environmentalists that LDEQ 
had not shown that issuing the permit “minimized 
or avoided potential and real adverse environmental 
impacts to the maximum extent,” the court ordered 
the LDEQ to provide for:

…some type of direct testing or bio-monitoring 
requirements to verify that the discharge of 
produced water to the area of the territorial seas 
of Louisiana causes no significant environmental 
impacts.

Conclusion and Implications

Since the Deepwater Horizon tragedy of April 
2010, it is not surprising that some government enti-
ties would give closer scrutiny to the environmental 
impacts of offshore oil drilling. However, the June de-
cision regarding Louisiana’s general discharge permit 
for offshore oil facilities may only be an early round in 
a long-term fight over the fate of the industry. (Wil-
liam Wilcox, Jr.)







FIRST CLASS MAIL
U.S. POSTAGE 

PAID
AUBURN, CA
PERMIT # 108

Eastern Water Law & Policy Reporter
Argent Communications Group
P.O. Box 506
Auburn, CA 95604-0506

CHANGE SERVICE REQUESTED


