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The process for seeking Innocent Spouse
Relief, a provision for individuals concerned
about the accuracy of tax returns filed by their
current or former spouses, has become a potential
minefield.

In June 2007, the IRS published a revised
Form 8857 - Request for Innocent Spouse
Relief. Prior to that time, the form was short and
simple. This one-page form asked the name and
address of each taxpayer, whether the relief seeker
had been a victim of domestic abuse and feared
that filing a claim would result in retaliation, if the
IRS had determined an underpayment of tax,
and whether the understatement was due to 
erroneous entries by the spouse.1 The new form,
however, is four pages long and the questions are
far more in-depth. Given the possibility for 
self-incrimination, the form must now be 
completed with great care.

The Need for Innocent Spouse Relief

Often, when preparing a party's financial
statement or budget for a divorce action the 
conversation turns to tax returns. When the 
parties involved lack substantial debt - consumer
or otherwise - and yet still cannot explain how
spending exceeded the level of income and asset

drawdowns, the accuracy of tax returns is brought
into question. Often, and particularly in divorce
cases, one spouse was not aware that the tax
returns were inaccurate when filed. In such cases,
that party may be entitled to Innocent Spouse
Relief from the IRS.

So how does it happen?  How can a spouse
not know that the tax return was inaccurate when
it was filed?  Didn't the spouse sign the return
under penalty of perjury?  Some common
answers clients may give include: 'It was April 15
(or August 15, October 15 if on extension) and
my spouse shoved the tax returns in front of me
and told me to sign them because we had to get
them in the mail that day,' 'I trusted my spouse
that the returns were right and just signed them,'
'My spouse told me they were correct, and I
signed them,' 'I have no idea of the finances, my
spouse handles everything,' and so on. On 
occasion, 'My spouse forged my name' also has
been used.

During divorce actions, it is not uncommon
for parties to still file joint tax returns. Hopefully,
this is done after the non- or lesser-earning
spouse has had his or her attorney and accountant
review the returns. Also, it is common that
Indemnification Agreements are signed to protect

1 For example, omitted or inaccurately reported income, deductions, credits or bases.
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one spouse from the inaccurate income reporting
and/or improper deductions taken by the other
spouse. However, the agreements are only 
binding between the parties, not with the IRS 
or state taxing authorities.

What should a spouse or former spouse do
when the IRS comes calling and he or she really
did not know that the tax return was inaccurate?
It goes without saying that the individual should
immediately contact his or her attorney and tax
professional - especially now that the new form
asks for more and deeper personal information.

The New Form - Requester Beware

The new form asks for more and deeper
information than the original, much of which
appears as if it could trigger the trap door pre-
cluding Innocent Spouse Relief. Worse yet, the
responses to many of the questions could possibly
be self-incriminating, which is why representation
is essential.

Some of the new questions seek the 
following information:

• your highest level of education
• whether you were a victim of spousal abuse

during the years that you are seeking relief 
(and further asks for a description and 
documentation such as police reports,
restraining orders, doctor's notes, etc.) 

• whether you signed the returns, and if so,
whether you were forced to sign under 
duress, threat of harm, etc., or if your 
signature was forged

• whether you had mental or physical 
problems both at the time the returns were
signed and at the time you are filing the 
form (and documentation is requested)

• how involved you were in preparing the 
returns and whether you reviewed them 
before they were signed

• whether you were concerned that the 
returns were incorrect or incomplete when

they were signed, and, if so, whether you 
just said nothing or made inquiry 

• what you knew about your spouse's 
income when the return was signed; and 
further, if your spouse was self-employed,
whether you helped with the books

• when the returns were signed, whether you
knew that tax was due, and if so, how you 
thought the tax was going to be paid

• whether you were having financial 
problems when the returns were signed 

• your involvement in the household finances
during the years you seek relief, including 
whether you had access to information and
decision-making power regarding finances 

• whether your spouse ever transferred any 
assets to you

• a listing of your monthly income and 
expenses

Since the form has to be signed under 
penalty of perjury, a wrong answer not only could
preclude granting of Innocent Spouse Relief, but
also could be used to assert - if not prove - tax
fraud given a person's knowledge and involvement
when the returns were filed.

Fox Rothschild is litigating a major case on
behalf of an individual seeking Innocent Spouse
Relief. The U.S. District judge recently issued a
stay in favor of the client and urged the IRS to
review its decision to continue proceedings
against the client. The judge referred the case to
the U.S.Tax Court. If the IRS does not concede
on this issue, the U.S.Tax Court will rule on this
matter for the first time, and the case will become
a precedent for future rulings regarding Innocent
Spouse Relief. To review the District Court
judge's opinion, please click here.

For more information regarding the revisions
to the Request for Innocent Spouse Relief Form
or guidance on other family law matters, contact
an attorney in Fox's Family Law Practice or visit
us on the Web at www.foxrothschild.com.
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http://www.foxrothschild.com/uploadedFiles/solotoff_orderStayingCase_102907.pdf


FAMILY LAW PRACTICE ALERT • OCTOBER 2007

California       Delaware       Florida       Nevada       New Jersey       New York      Pennsylvania

www.foxrothschild.com

© 2007 Fox Rothschild LLP.All rights reserved.This publication is intended for general information purposes only. It does not constitute legal advice.The reader should consult with knowl-
edgeable legal counsel to determine how applicable laws apply to specific facts and situations.This publication is based on the most current information at the time it was written. Since it is

possible that the laws or other circumstances may have changed since publication, please call us to discuss any action you may be considering as a result of reading this publication.

ATTORNEY PHONE E-MAIL

David S. Rasner, Co-Chair .............................................................215.299.2158 ...........................................................drasner@foxrothschild.com

Patricia Ferrari, Co-Chair...............................................................212.878.7927...........................................................pferrari@foxrothschild.com

Mark R.Ashton..............................................................................610.458.4942 .........................................................mashton@foxrothschild.com

David J. Draganosky .......................................................................215.661.9417 ...................................................ddraganosky@foxrothschild.com

Natalie L. Famous...........................................................................215.918.3634 .........................................................nfamous@foxrothschild.com

Sandra C. Fava ................................................................................973.994.7564 ...............................................................sfava@foxrothschild.com

Marcel L. Groen .............................................................................215.918.3621 ..........................................................mgroen@foxrothschild.com

Marcy H. Katz................................................................................212.878.7972 .............................................................mkatz@foxrothschild.com

Jane E. Lessner ................................................................................215.299.2770............................................................jlessner@foxrothschild.com

Charles J. Meyer .............................................................................215.299.2050 ...........................................................cmeyer@foxrothschild.com

Jennifer Weisberg Millner ...............................................................609.895.6712 ..........................................................jmillner@foxrothschild.com

Rhonda E. Ores .............................................................................212.878.7933 ...............................................................rores@foxrothschild.com

Jacqueline G. Segal..........................................................................610.458.3110 ..............................................................jsegal@foxrothschild.com

Mark Z. Segal.................................................................................609.895.6627 ............................................................msegal@foxrothschild.com

Susan J. Smith .................................................................................215.918.3619.............................................................ssmith@foxrothschild.com

Eric S. Solotoff................................................................................973.994.7501 .........................................................esolotoff@foxrothschild.com

Katherine R. Sookhoo ...................................................................215.299.2111 .......................................................ksookhoo@foxrothschild.com

Leslie B. Spoltore............................................................................302.622.4203 .........................................................lspoltore@foxrothschild.com

Judy McIntire Springer...................................................................215.299.2755........................................................jspringer @foxrothschild.com

William L. Stang.............................................................................412.394.5522............................................................wstang@foxrothschild.com

Apple Sulit-Peralejo........................................................................609.572.2230........................................................asperalejo@foxrothschild.com

Julia Swain......................................................................................215.299.2794 .............................................................jswain@foxrothschild.com

Elizabeth Silvia Wood.....................................................................610.458.4959...........................................................eswood@foxrothschild.com

About Fox Rothschild’s Family Law Practice
Fox Rothschild LLP is a full-service law firm with a distinguished Family Law Practice geared to

serving business leaders and high net worth individuals.With 23 family law attorneys in nine offices
across New Jersey, New York, Pennsylvania, and Delaware, the Practice has significant experience 
solving complex family law issues both inside and outside the courtroom, addressing and resolving 
delicate matters with care, agility, and hands-on service. Fox attorneys speak regularly on important
topics in family law and are frequently recognized by local and national publications for their litigation
acumen and accomplishments. For more information on Fox Rothschild LLP and the Family Law
Practice, go to www.foxrothschild.com.

Fox Rothschild LLP
ATTORNEYS AT LAW


