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The boom in electronic discovery in the last decade has created 
expensive headaches for corporate defendants. They have been 
forced to incur costs amounting to hundreds of thousands or even 
millions of dollars to preserve, search and produce electronically 
stored information or else risk harsh sanctions from noticeably 
unsympathetic courts. Recent federal court decisions, however, 
may be signaling somewhat of a pendulum swing, at least with 
respect to shifting significant portions of e-discovery costs to 
unsuccessful plaintiffs. Savvy defendants will want to use these 
recent cases both to reduce up-front discovery costs and as 
leverage in settlement negotiations.

The Burden of E-Discovery Costs

By now, there is hardly a corporate litigant that is not (or should 
not be) well-versed in the preservation and production obligations 
that come as a consequence of litigation in the 21st century. 
While technological advances have made doing business easier 
and cheaper in many respects, they have complicated litigants’ 
discovery obligations by creating seemingly endless amounts of 
electronic data that must be retained, searched and reviewed as 
part of a legal dispute.

As a result, corporate litigants are also likely familiar with the high 
costs that come with these obligations. Implementing litigation 
holds in order to retain all potentially relevant data can by itself 
become an expensive undertaking. Subsequent necessary steps, 
including forensic collection and data processing, can cause 
the costs of complying with electronic discovery obligations to 
climb dramatically before an attorney even has the opportunity 
to review a single electronic document.

To date, corporate litigants have had little choice but to swallow 
and chalk up these expenses as “the cost of doing business” 
when it comes to legal proceedings. However, recent legal 
developments have led to an interesting proposition: What if 
corporate defendants, for so long the bearers of the e-discovery 
burden, were able to use the high costs of electronic discovery 
as a lever to gain a strategic advantage in litigation?

Shifting the Costs of E-Discovery

Typically, a party in litigation will serve a corporate adversary with 
requests for documents that, even when narrowly tailored, may 
trigger immense and costly discovery obligations. In situations 
where the other party is an individual, or even a much smaller 
company, the costs and burdens of production can become 
asymmetrical very quickly.
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This is inherent in the way larger corporate parties transact 
business; with more complex computer systems and a larger 
number of employees, this generally results in a much greater 
volume of data that must be sifted through and ultimately 
reviewed. In contrast, the individual party, or even a small 
business, may be able to comply with discovery obligations much 
more cost-effectively.

While the cost disparity of e-discovery is not uncommon, recent 
federal case law indicates that prevailing defendants are using 
the existing rules to seek and, in some instances, obtain recovery 
of their disproportionately high electronic discovery expenses 
from unsuccessful plaintiffs as part of a judicial award that 
includes taxation of costs. This trend, if it continues, provides a 
significant opportunity for large corporate defendants to finally 
turn the tables and use the high cost of electronic discovery to 
their advantage.

Race Tires America Inc. v. Hoosier Racing Tire Corp.

Recent cases in the Third Circuit have led the way in e-discovery 
cost shifting. In Race Tires America Inc. v. Hoosier Racing Tire 
Corp.,1 U.S. District Judge Terrence F. McVerry interpreted 
Federal Rule of Civil Procedure 54(d) and 28 U.S.C. § 1920 in 
holding plaintiffs liable for the prevailing defendants’ electronic 
discovery costs. Judge McVerry’s ruling suggests that Congress’ 
2008 modification of the statutory language in 28 U.S.C. § 1920 
to cover the costs of “copies of any materials,” not just “copies 
of papers,” indicated intent to include e-discovery costs within 
the purview of the statute.

In this lawsuit filed by a tire supplier against one of its competitors 
and a motorsports racing sanctioning body, the plaintiffs alleged 
violations of antitrust law as a result of exclusive supply contracts 
and sought damages in excess of $80 million. After receiving 
summary judgment in their favor, the defendants filed bills of 
costs seeking nearly $390,000 in e-discovery expenses. They 
ultimately received more than $367,000 in costs from the Clerk 
of Court.

In his opinion affirming this award, Judge McVerry reasoned 
the services for which the defendants sought reimbursement 
— costs paid to third-party vendors to produce a “massive 
quantity of electronic data” — were “highly technical” and were 
an “indispensable part of the discovery process.” Interestingly, 
he also noted that “a reasonable defense to the imposition and 
request of the prevailing party for costs can be the actual inability 
to pay said costs,” although such defense was not raised by the 
plaintiffs in this case. The case is currently on appeal to the Third 
Circuit Court of Appeals.

Other Notable Cases

Even more recently, in an opinion issued by Michael Kunz, the 
Clerk of Court for the U.S. District Court for the Eastern District 
of Pennsylvania, the plaintiffs were held liable for more than 
$576,000 in combined e-discovery costs after the defendants 

were granted summary judgment in In re Aspartame Antitrust 
Litigation.2 Kunz found that e-discovery expenses are taxable 
costs as “exemplification” under 28 U.S.C. § 1920, and noted 
he lacked discretion to disallow such costs. In contrast to Judge 
McVerry, Kunz found that “economic disparity between the 
parties is not a basis for disallowing costs, and a very strong 
presumption exists that consideration of the equities does not 
favor a disallowance of costs by the court.”

Judicial decisions beyond the Third Circuit indicate that other 
federal courts are beginning to agree with this trend. In Georgia, 
Judge Thomas W. Thrash, Jr. ordered losing plaintiffs to pay 
more than $268,000 in costs to the prevailing defendants in 
CBT Flint Partners, LLC v. Return Path, Inc.3 In awarding the costs, 
Judge Thrash reasoned the “highly technical” services provided 
by electronic discovery vendors – the collection, searching, 
identification and production of electronic documents – are “not 
the type of services that attorneys or paralegals are trained for 
or are capable of providing.” While these services impose an 
“enormous burden and expense,” they are “certainly necessary 
in the electronic age” and thus taxable. Although this decision 
was ultimately vacated due to the reversal of an original grant 
of summary judgment in the case, it demonstrates the increased 
willingness of courts to shift significant portions of the costs of 
e-discovery to non-prevailing parties.

While on an admittedly smaller scale, the Southern District of 
Texas applied the same rationale in granting prevailing defendants 
$541.25 for the removal of metadata from electronically produced 
files in the 2007 case of Neutrino Development Corp. v. Sonosite, 
Inc.4 Although this may seem like a somewhat marginal expense in 
comparison with other decisions, Judge John D. Rainey reiterated 
that “reproduction costs necessarily obtained for use in the case 
are recoverable, provided the prevailing party demonstrates that 
necessity.” Judge Rainey emphasized “the electronic data was 
produced in lieu of costly paper production,” and the defendants 
were actually saving money by not printing out large numbers 
of documents requiring redaction. Ultimately, the court held 
the costs of the electronic production fell within the scope of 
recoverable costs.

These recent decisions make sense when considering the purpose 
of the cost-recovery provisions of 28 U.S.C. § 1920. If parties did 
not produce documents electronically, they would incur massive 
amounts of printing and copying costs that would undoubtedly 
be taxable. Extending the taxation of costs to electronic discovery 
expenses incurred in lieu of these printing and copying costs is 
thus consistent with the statute’s intentions.

It is important to note these cases do not permit a full shifting of 
e-discovery costs to the unsuccessful party; the time attorneys and 
paralegals must spend reviewing electronic data, which in many 
instances can constitute the bulk of money spent on electronic 
discovery, are not recoverable as taxable costs. However, the 
cases do indicate a growing trend that may prove valuable to 
larger corporate parties at certain stages of litigation. These 
parties may be able to use the increasingly real possibility that an 
opponent may become liable for the costs of electronic discovery 
to gain a tangible strategic advantage over that opponent.
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Taking Advantage of Potential E-Discovery 
Cost Shifting

Using the potential of recovering e-discovery costs as a defensive 
tool should begin as early as a Rule 26(f ) conference in federal 
court (or state court equivalent) in order to gain leverage and 
steer a case down a more reasonable path. Corporate litigants 
would be wise to raise the specter of an unsuccessful opponent 
being forced to assume the costs of electronic discovery from 
the outset of a case so as to negotiate a more sensible scope of 
discovery. As Judge Thrash astutely observed, “[t]axation of 
[electronic discovery] costs will encourage litigations to exercise 
restraint in burdening the opposing party with the huge cost of 
unlimited demands for electronic discovery.”5

Smaller parties and their counsel will undoubtedly be more 
calculating and exercise more discretion in seeking the production 
of electronic documents if they know they run the risk of being 
“on the hook” for e-discovery costs. After all, who wants to lose 
a case and end up being responsible for paying tens or hundreds 
of thousands of dollars of the victor’s e-discovery costs to boot? 
Going forward, these parties may be more open to reaching 
agreements on limitations that can drastically reduce the expense 
and burden of discovery for all parties, including the placement 
of limitations on custodians and sources to be searched. Such 
limitations can help set the tone for a more prudent and practical 
approach to discovery, rather than the “kitchen sink” approach 
many litigants seek and that serves to ratchet up discovery costs.

The potential for e-discovery cost shifting can provide useful 
leverage later in a case as well, particularly when a case reaches 
the point of settlement negotiations. This can be true regardless 
of whether the case is in its early stages or on the eve of trial.

In the early phases of litigation, parties should seriously 
consider raising the possibility of e-discovery cost shifting as 
a means to gain leverage in settlement discussions. While most 
preliminary estimates are just that, the fundamental dynamics 
of a negotiation can and will likely shift if a party that otherwise 
thought it had nothing to lose in a case comes to realize that it 
may be liable for tens (or hundreds) of thousands of dollars of 
electronic discovery costs if not victorious. This may cause a 
plaintiff to seriously reconsider the value of pursuing its claims, 
allowing the defendant to potentially avoid liability pursuant to 
a favorable settlement.

This strategy may prove to be effective in later-stage settlement 
negotiations as well. At that point, corporate defendants can 
present plaintiffs with concrete (and presumably substantial) 
numbers to consider in a risk-benefit analysis of their claims. 
One might even argue a later-stage negotiation gives even more 
bargaining power to a defendant that has already invested large 
amounts of money into the e-discovery process. Such a party may 
view the expenditures as a sunk cost, shifting the entirety of the 
risk of future loss for the e-discovery costs squarely to the plaintiff.

Keep an Eye on This Trend

The recent trend in federal jurisprudence toward taxing a 
substantial portion of e-discovery costs against a non-prevailing 
party can, if it continues, help large corporate litigants “level 
the playing field” against smaller parties that previously may 
not have thought twice about large-scale electronic discovery 
obligations and costs. It may prove that e-discovery costs are no 
longer solely a burden to be borne by these corporate parties 
alone. The risk of incurring large liability for these e-discovery 
costs may be enough to drastically alter the behavior of certain 
adversaries and promote a more reasoned, limited approach 
to electronic discovery. Every corporate litigant would do well 
to stay on top of this issue as part of the fight to keep a lid on 
spiraling e-discovery costs.
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