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IN PRACTICE

CRIM INAL LAW
BY ERNEST E. BADWAY

I n a previousarticle, we discussed
charging business entities under
thememorandumpromulgatedby

the then Deputy Attorney General
Paul J. McNulty (“McNul ty
Memorandum” ), (Memorandum
from Deputy Attorney General Paul
J. McNulty entitled Principles of
Federal Prosecution of Business
Organizations (December 12, 2006),
http://justice.gov/dag/speech/2006/
McNulty-memo.pdf.), (Ernest
Badway, “ Is the McNulty
Memorandum Fool’s Gold?” 191
N.J.L.J. 755). This article discusses
the McNulty Memorandum and the
criticism of the Department of
Justice’s (“DOJ”) relianceupon cor-
porate cooperation, including its
requests to business entities to

waive their corporateattorney-client
and work-product privileges and
provide DOJ investigators with
information that otherwise would
havebeen protected.

Much ink has been spill ed in
discussing the DOJ’s very aggres-
sive approach towards corporate
crime. However, the DOJ is not
alone among government regulators
in this fi ght and the waiver debate.
For example, the United States
Securi ties and Exchange
Commission (“SEC”) has relied
upon its Seaboard guidelines
(Report of InvestigationPursuantto
Section 21(a) of the Securities
Exchange Act of 1934 and
Commission Statement on the
Relationship of Cooperation to
Agency Enforcement Decisions,
Exchange Act ReleaseNo. 44969
(October23, 2001)) andothers have
promulgated standards to consider
cooperation when making their
charging decisions.(DouglasI. Koff
and Jason Jurgens, “CFTC Yields

More Confli cting Advice on
Privil ege Waiver,” New York Law
Journal , April 13, 2007.)

Additionally, the McNulty
Memorandum was not the DOJ’s
fir st attempt to enunciate standards
in this area. I t previously issued,
among others, the Thompson and
Holder Memorandums, al l seeking
to outli ne standardsfor federal pros-
ecutors whenmaking these charging
decisions. Despite all of this effort
and the innocuouslanguageused in
describing these policies, these reg-
ulators effectively required business
entit ies under investigation to dis-
close confidential information to
obtain lenient treatment.

Some chose to challenge these
policies. In particular, the
Thompson Memorandumwas chal-
lenged in United States v. Stein,
before United States District Judge
Lewis A. Kaplan. 435 F. Supp. 2d
390 (S.D.N.Y. 2006). Judge Kaplan
questioned the consti tutionali ty of
the Thompson Memorandum, and
found that federal prosecutors had
violated the Fifth and Sixth
AmendmentConsti tutional rights of
the defendants with their practice of
causing a corporation to stop the
paying legal fees of those under
investigation or prosecution.

In December 2006, the DOJ
responded to the attacks on the
Thompson Memorandum and out-
lined a new procedure for requesting
privileged material from business
entit ies in exchangefor leniency in
the context of the DOJ’s considera-
tion of a corporation’s alleged mis-
conduct. The result was containedin
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sufficient protection for
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the McNulty Memorandum. The
McNulty Memorandumis not a law,
but simply government policy.
AlthoughtheMcNulty Memorandum
provides guidanceto federal prose-
cutors on numerous issues,the dis-
cussion on its position for the pro-
duction of documents and informa-
tion covered by the attorney-client
and work-product privileges has
gainedthemost press.

The McNulty Memorandum
addresses when federal prosecutors
may seek privileged material from
business entities in exchange for
leniency in chargingand sentencing.
TheMcNulty Memorandum carefully
provides assurances that the DOJ
respects the attorney-client and
work-product priv ileges, but clearly
places limits on this largesse. For
example,the McNulty Memorandum
statesthat the: “[ w]aiver of attorney-
client and work-product protections
is not a prerequisite to a finding that
a company hascooperated in a gov-
ernment investigation. However, a
company’s disclosure of privileged
information may permit the govern-
ment to expediteits investigation. In
addition, the disclosure of privileged
information may be critical in
enabling the government to evaluate
the accuracyandcompleteness of the
company’svoluntary disclosure.”

Although an attempt to provide
comfort, the McNulty Memorandum
only reinforces the DOJ’s ultimate
desireto obtainconf idential informa-
tion, but in amorerefinedandproce-
durally oriented approach. (N.
Richard Javis, “The McNulty
Memorandum, Much Ado About
Nothing,” Washington Lawyer
(February 2007)).

The McNulty Memorandum
establishes that “[p ]rosecutors may
only request a waiver of attorney-
client or work-product privil eges
from a businessentity when there is
a legitimate need for the privileged
information to ful f ill their law
enforcement obligations.” This new
procedure suggests that the informa-
tion sought is a legitimate need“ if it
is not established by concluding it
merely desirable or convenient to
obtain privileged information.” As a
result(andfrom anapparent desireto

afford some protection f rom
overzealous federalprosecutors), the
McNulty Memorandumestablishesa
balancing test for determining legiti -
mateneed.

The McNulty Memorandum
requires federal prosecutors to bal-
ancethe competing interests between
the attorney-client andwork-product
privileges with law enforcement
requirements for governmentinvesti-
gations.Thus,whendetermining if a
legitimate needexists, the McNulty
Memorandum provides that federal
prosecutors consider four factors:

“( 1) the likelihood and
degree to which the privi-
leged information will bene-
fit the government’s investi-
gation;
(2) whether the information
sought can be obtained in a
timely and complete fashion
by using alternative means
that do not require waiver;
(3) the completeness of the
voluntary disclosure already
provided; and
(4) the collateral conse-
quences to a corporation of a
waiver.”

If the federal prosecutor makesa
determination that a legitimate need
is present, the McNulty
Memorandum outlines a standard
processfor senior DOJ management
to approve such a request to obtain
the priv il eged information from the
businessenti ty.

Initi ally, federal prosecutors
must use the leastintrusive meansto
obtain the information by seeking
factual information relating to the
underlyi ng allegedcorporatemiscon-
duct. The McNulty Memorandum
characterizes this information as
“Category I” information.CategoryI
Information from a business entity
includes,among other things, docu-
ments, witnessstatementsand other
factual i tems that may have been
uncovered by or createdby corporate
counsel.

To obtain Category I Information
from a businessentity, federal prose-
cutors must fir st obtain written
authorization from the United States

Attorney in their district, who must
consult with the Assistant Attorney
General for the DOJ’s Criminal
Division, before granting or denying
the request. Of course, if a corpora-
tion providesCategory I Information
to federal prosecutors, the McNulty
Memorandumpermits the production
to be considered cooperation in the
context of the government’s investi-
gation.

Federal prosecutors may also
seek other privileged information
categori zed as “Category II
Information.” Category I I
Information includes priv il eged
attorney-client communications or
nonfactual attorney work-product
describing legal advice provided to
the corporation “before,during, and
after the underlying [alleged] mis-
conduct. . . .” Some of the priv i -
leged information sought may
include, among other things, attor-
ney notes, memoranda or reports
regarding mental impressions and
conclusions, aswell as legal advice.

The McNulty Memorandum
does caution federal prosecutors to
only seek Category II Information in
the rarest of circumstances, and
requires the prior approval of the
Deputy At torney General for a
request of this type of information
to a businessentity.

The McNulty Memorandum
does not, however, apply to
Category II information where the
legal advice sought is part of the
corporation’s “rel iance upon coun-
sel” defense or where the advice
wassought in furtheranceof a crime
or f raud covered by the crime/f raud
exception to the attorney-client
privi lege. This information is not
considered privi leged, and is open
to disclosure.

Nonetheless,these“ protections”
do not apply to “vol untary” offers of
waiver by a corporation. This aspect
of theMcNulty Memorandum leaves
a hole that a vi rtual tractor trailer
truck would be able to navigate wi th
ease.

The DOJ, essentially, with a
“wi nk andnod,” announcesthat cor-
porationshave theseprocedural pro-
tections, but “ voluntary” offers
would provide great benefits to a



businessentity. One wonders i f the
DOJ truly believesthis “ voluntary”
avenuewill be ignored whena cor-
poration faces potential signifi cant
liabi li ty. Such a provision almost
assumes that any corporation (who
hires any white collar criminal
defense lawyer that breathes) wi ll
recognize “vol untary” offers of
waiver wil l bring about greater
benef its than a “request” for such
information from an assistant
United StatesAttorney.

Accordingly, such an exception
renders the alleged “moderation”
effort of the McNulty
Memorandum to be meaningless.

In response to the DOJ’s
attacks on these privileges and
despite theMcNulty Memorandum,
Congress and the organized legal
bar, such as the American Bar
Association, entered the f ray, and
supported addi tional attempts to
reform the DOJ’s practices.

(Statement of the American Bar
Association to the Committee on
Judiciary of the United States
Senate, “Examining approaches to
Corporate Fraud Prosecutions and
theAttorney-Cli ent Priv ilege under
the McNult y Memorandum”
(September 18, 2007).)

Bil ls were introduced in both
the Senate and the House of
Representatives under the ti tle of
the A ttorney-Cli ent Pri vi l ege
Protection Act of 2007. Senator
Ar len Spector (R.-Pa.), a former
prosecutor, has sheparded his leg-
i slation through Congress. This
legislation, i f enacted, would pre-
clude the DOJ from requesting
attorney-cli ent or work-product
information as well as prohibiting
i ts use as a condition or factor
relating to charging or cooperation
wi th a person or organization.

Further, this legislation would
not all ow the DOJ or other govern-

ment agencies to use the payment
of attorney’s fees, joint defense
agreements or the fai lure to termi-
nate employees, among other
things, as evidence of a failure to
cooperate by a business entity or
individual.

In November 2007, the House
of Representatives passed this leg-
islation, and i t now awai ts Senate
approval.

In sum, the McNulty
Memorandum does not provide
suff icient protection for the attor-
ney-client or work-product priv i -
leges. Waivers of such priv ileges
should not be the province of the
DOJ. Congress needs to complete
its work in this area to cease the
erosion of these privi leges, and
restore the balance between proper
law enforcement techniques and a
business enti ty’ s ri ght to seek,
obtain and utili ze eff ective assis-
tance of counsel. �
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