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E V I D E N C E

The ‘Inextricably Intertwined’ Doctrine:
No Longer a Reliable Prosecutorial Standby?

BY ALAIN LEIBMAN

P rosecutors enjoy many advantages at trial that are
suddenly lost when the same attorneys later in
their careers take up residence on the defendant’s

side of the courtroom. Some of the advantages—such as
sitting closest to the jury box and enjoying the opportu-
nity to deliver two summations to that jury—are tan-
gible benefits secured by procedural rule or embedded
practice; others—such as reflexively enjoying the
judge’s confidence—are less tangible, if no less impor-
tant.

Prosecutors also are given a wide berth by most
judges’ application of the Federal Rules of Evidence:
They can ask leading questions broadly under the guise
of ‘‘develop[ing] the witness’ testimony’’ under Fed. R.
Evid. 611; they can wander far afield from the core is-

sues in eliciting incriminating details under the mantra
of ‘‘witness background’’; they can admit business
records whose four-part foundation under Fed. R. Evid.
806 is laid solely by a searching agent when the agent’s
only knowledge is rank hearsay gained in the search;
and they can offer Fed. R. Evid. 1006 summaries when
the underlying records are far from ‘‘voluminous.’’

Perhaps few evidentiary advantages held by the gov-
ernment are as significant as the admission of evidence
of other crimes, wrongs, or acts. We do not mean Fed.
R. Evid. 404(b), which has its role in the analysis, but
the unwritten and undefined, common law standard
that has existed in parallel Rule 404(b): evidence of
other activities that are ‘‘inextricably intertwined’’ with
proof of the elements of the charged offenses. For many
years predating the adoption of the Federal Rules of
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Evidence in 1975, and continuing to the present, this
common law standard has allowed the government to
avoid both the relatedness and notice requirements of
the rule. As Joni Mitchell sang in ‘‘Big Yellow Taxi,’’
‘‘you don’t know what you’ve got ’til it’s gone.’’ Federal
courts are finally re-examining the soundness of per-
mitting an uncodified standard phrase without fixed
meaning or agreed-upon definition to continue to stand
as an independent basis for the admission of evidence
damaging to a defendant. The result is that this long-
held prosecutorial advantage may be on its way to be-
coming an historical footnote.

Rule 404(b)
Rule 404(b) is an exception to the general rule of Rule

404(a), which renders character evidence inadmissible
except in limited circumstances. Rule 404(b), titled
‘‘Other Crimes, Wrongs, or Acts’’ provides:

Evidence of other crimes, wrongs, or acts is not ad-
missible to prove the character of a person in order
to show action in conformity therewith. It may, how-
ever, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or acci-
dent, provided that upon request by the accused, the
prosecution in a criminal case shall provide reason-
able notice in advance of trial, or during trial if the
court excuses pretrial notice on good cause shown,
of the general nature of any such evidence it intends
to introduce at trial.

Rule 404(b) is a rule of inclusion rather than exclu-
sion.1 The U.S. Supreme Court has set out a four-part
test for admission of Rule 404(b) evidence: (1) the evi-
dence must have a proper purpose; (2) it must be rel-
evant; (3) its probative value must outweigh its poten-
tial for unfair prejudice; and (4) the trial court must
charge the jury to consider the evidence only for the
limited purposes for which it is admitted.2

Some lawyers (and judges) mistakenly believe that
the rule narrowly applies only to the admission of proof
of prior crimes, uncharged or charged, or civil wrongs.
By its terms, Rule 404(b) governs the admissibility of
any ‘‘other . . . acts’’ not part of the charged offenses, a
much more expansive category of evidence.3

Rule 404(b) does not specify the content of the re-
quired notice or the notice period prior to trial that the
proponent must observe. The Advisory Committee
Note, 1991 Amendment, provides that ‘‘no specific time
limits are stated in recognition that what constitutes a
reasonable request or disclosure will depend largely on
the circumstances of each case.’’ Likewise, the commit-
tee explained that it rejected a particularity requirement
for the substance of the notice that must be afforded in
favor of ‘‘a generalized notice provision which requires
the prosecution to apprise the defense of the general
nature of the evidence of extrinsic acts [although] [t]he
court in its discretion may, under the facts, decide that
the particular request or notice was not reasonable, ei-
ther because of the lack of timeliness or completeness.’’

There is no consensus as to how much notice prior to
trial constitutes ‘‘reasonable notice.’’4

Courts also have failed to agree on the quantum of
detail that the government must provide in that notice
and, in the words of one court of appeals, they ‘‘have
not been stringent in this regard.’’ United States v.
Blount, 502 F.3d 674, 678 (7th Cir. 2007).5

As a result, the government faces some risk under
Rule 404(b): It is obliged to provide notice prior to trial
in a fashion that the trial court will deem timely, with-
out knowing exactly what constitutes timely notice; and
it must provide sufficient detail to avoid a preclusionary
order, yet do so without knowing precisely how much
detail is enough. So the government often seeks instead
to offer other-acts evidence under the murkier, pre-
Federal Rules of Evidence concept originally called the
‘‘res gestae,’’ or ‘‘thing done,’’ doctrine. Use of this ani-
mating doctrine avoids those risks. The ‘‘consequences

1 United States v. Givan, 320 F.3d 452, 460 (3d Cir. 2003).
2 Huddleston v. United States, 485 U.S. 681, 691-92 (1988).
3 For example, in United States v. Devin, 918 F.2d 280, 285-86

(1st Cir. 1990), a police officer was charged with racketeering and

extortion, and the district court admitted under Rule 404(b) evi-
dence of various actions he had taken in violation of Boston Police
Department rules, such as arranging for security details without
following the proper protocol. The First Circuit held that the rule’s
language ‘‘shows unmistakably that Rule 404(b) reaches conduct
which is neither criminal nor unlawful so long as the conduct is
probative of, and revelatory as to, a permitted purpose.’’ See also
United States v. Ingraham, 832 F.2d 229, 231-37 (1st Cir. 1987)
(rule covers letters written by defendant), cert. denied, 486 U.S.
1009 (1988); United States v. Rodriguez, 831 F.2d 162, 168-69 (7th
Cir. 1987) (rule encompasses details of involvement in auto acci-
dent), cert. denied, 485 U.S. 965 (1988); United States v. Harrell,
737 F.2d 971, 978 (11th Cir. 1984) (rule applies to lifestyle evi-
dence), cert. denied, 470 U.S. 1027 (1985).

4 See, e.g., United States v. Hernandez, 2010 WL 26544, *6
(S.D.N.Y., 2010) (courts in Second Circuit have routinely found
that 10 business days pretrial provides reasonable notice under
Rule 404(b)); United States v. Dussault, 1994 WL 249472, *1 (4th
Cir. 2004) (eight days prior to trial sufficient when evidence was
tangential and government turned it over as soon as it learned of
its existence); United States v. Evangelista, 813 F. Supp. 294, 302
(D.N.J. 1993) (10 days sufficient); United States v. Williams, 792
F. Supp. 1120, 1133 (N.D. Ill. 1992) (10 days sufficient); United
States v. Preciado, 336 F.3d 739, 745 (8th Cir. 2003) (several days
sufficient); United States v. Watson, 409 F.3d 458, 465-66 (D.C. Cir.
2005) (48 hours sufficient).

5 See, e.g., United States v. Rahim, 2009 WL 2143227, *2 (2d
Cir. 2009) (notice of intent to offer evidence of prior, uncharged in-
sider trading sufficient when government provided trading records
but did not identify a particular witness it intended to call); United
States v. Russell, 109 F.3d 1503, 1507 (10th Cir. 1997) (sufficient
for government to have notified the defendant that it might offer
‘‘prior and subsequent conduct involving the distribution of con-
trolled substances’’ without further detail); United States v. Erick-
son, 75 F.3d 470, 478 (9th Cir. 1996) (sufficient for government to
generally inform a doctor on trial for Medicare fraud that former
colleague would be testifying about defendant’s billing practices at
another clinic, without further specification).
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of labeling evidence ‘intrinsic’ are to relieve the pros-
ecution of Rule 404(b)’s notice requirement and the
court of its obligation to give an appropriate limiting in-
struction upon defense counsel’s request.’’ United
States v. Bowie, 232 F.3d 923, 927 (D.C. Cir. 2000).

Disparate Approaches to Doctrine
The res gestae doctrine developed in American courts

in the 19th century, as an exception to a general rule ex-
cluding evidence of uncharged misconduct offered to
show propensity. See generally United States v. Green,
617 F.3d 233, 240-41 (3d Cir.), cert. denied, 131 S. Ct.
363 (2010). However, the later codification of Rule
404(b) did not crowd out the doctrine now more com-
monly known as the ‘‘inextricably intertwined’’ prin-
ciple but instead led to its mutation into a kind of amor-
phous, common law, parallel basis for admission. The
name of the doctrine varies from circuit to circuit, and
the rules for its application are vague. The Green court
concluded that the various courts of appeals, generally
supportive of this common law ground for admission,
fell into several camps:

s The Second Circuit admits evidence that is ‘‘nec-
essary to complete the story of the crime on trial.’’
Green, 617 F.3d at 246 (quoting United States v. Quino-
nes, 511 F.3d 289, 309 (2d Cir. 2007)).

s The Seventh Circuit allows trial courts to admit
evidence that provides a ‘‘complete story of the crime’’
or is necessary to avoid a ‘‘chronological or conceptual
void in the story of the crime,’’ or is ‘‘so blended or con-
nected that it involves . . . explains . . . or tends to prove
any element’’ of the crime. Id. at 245-46 (quoting United
States v. Gibson, 170 F.3d 673, 681 (7th Cir. 1999)).

s The Eighth Circuit will uphold admission of evi-
dence that is ‘‘an integral part of the immediate context
of the crime charged.’’ Id. at 246 (quoting United States
v. Hall, 604 F.3d 539, 543 (8th Cir. 2010)).

s The Tenth Circuit holds that evidence is admis-
sible if a witness’s testimony ‘‘would have been confus-
ing and incomplete without mention’’ of the uncharged
act. Id. at 246 (quoting United States v. Johnson, 42
F.3d 1312, 1316 (10th Cir. 1994)).

s The Eleventh Circuit holds that evidence may be
admissible even if it is not part of the charged crime, if
it ‘‘pertain[s] to the chain of events explaining the con-
text’’ of the crime or ‘‘forms an integral and natural part
of an account of the crime,’’ or ‘‘complete[s] the story
of the crime.’’ Id. at 245 (quoting United States v.
Wright, 392 F.3d 1269, 1276 (11th Cir. 2004)).

Likewise, the Fourth Circuit treats evidence as admis-
sible without regard to Rule 404(b) if it consists of acts
that arise out of the same series of transactions or are
necessary to provide relevant context or to complete the
story. United States v. Basham, 561 F.3d 302, 326 (4th
Cir. 2009), cert. denied, 130 S. Ct. 3353 (2010).

Shortcomings of Various Tests
Taking a fresh look at a hoary principle, the Green

court noted several obvious flaws in the various tests
for determining whether other-acts evidence is suffi-
ciently intrinsic to the charged crime to be admitted.
First, the variously stated test to determine when other-
acts evidence is inextricably intertwined ‘‘creates con-
fusion because, quite simply, no one knows what it

means.’’6 Also, the question of admissibility is answered
differently, as to the very same evidence, based on
slight differences in the enunciation of the test. Green,
for example, was charged with cocaine distribution, but
the trial court admitted evidence that he had explored
buying dynamite intending to kill a person (actually an
undercover police officer) who Green believed had
helped police make a case against him. Under a formu-
lation asking whether the other-acts evidence pertained
to the chain of events explaining the context of the
crime, the threat to kill was intrinsic and admissible;
however, the threat to kill was not an integral part of
the immediate context of the drug-distribution charge,
so would not be admissible.7

Second, the Third Circuit explained that a relevance
analysis wholly outside Rule 404(b) is unnecessary be-
cause other-acts evidence that is truly intrinsic to the
crime will always satisfy the rule and, in that event, the
protocol of the rule will at least require the government
to provide notice and the court to give a cautionary in-
struction.8

Third, the more broadly stated tests would allow vir-
tually any other-acts evidence to be admitted and
thereby undermine Rule 404(b).9

A fourth objection could readily be added: Many of
the ‘‘inextricably intertwined’’ formulations emphasize
only the government’s desire to tell the jury a more
complete story or present a more compelling
narrative—after all, it is only ‘‘necessary’’ to tell a com-
plete story from the government’s perspective, as the
defense would often settle happily for a fragmented
presentation—and elevate the government’s tactical ob-
jective over the defendant’s constitutional right to a fair
trial and ability to effectively confront the evidence
against him or her. Framing the relevance analysis
solely in terms of the prosecutor’s desire to be a better
storyteller would fairly obviously seem to tilt the court-
room in one direction. ‘‘The fact that omitting some evi-
dence would render a story slightly less complete can-
not justify circumventing Rule 404(b) altogether.’’10

That one-way tilt is apparent when defendants seek a
symmetrical advantage from a broad principle that en-
shrines the right to tell a complete story. For example,
in United States v. Alayeto, 628 F.3d 917 (7th Cir. 2010),
the defendant was charged with crack cocaine distribu-
tion. She was riding in the car with her companion,
Gonzalez, when officers conducting a traffic stop ob-
served Gonzalez drop a bag containing a white sub-
stance on her lap, which Alayeto secreted in her pants.
Alayeto was not permitted at trial to cross-examine of-
ficers about three specific post-arrest incidents in
which, she claimed, Gonzalez had given other women
quantities of drugs to hide on their person or in their
clothes when he was with them and anticipated a
search or arrest by police. If every defendant constitu-
tionally enjoys a ‘‘meaningful opportunity to present a
complete defense,’’11 then a trial court concerned that
the government have a complete narrative of testimony
to offer the jury should desire just as ardently that a de-

6 617 F.3d at 246. Accord Bowie, 232 F.3d at 929 (circuit courts’
various formulations are ‘‘circular . . . over-broad . . . [or]
threaten[ ] to override Rule 404(b)’’).

7 617 F.3d at 246-47.
8 Id. at 247.
9 Id. at 248.
10 Bowie, 232 F.3d at 929.
11 Crane v. Kentucky, 476 U.S. 683, 690 (1986).
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fendant be allowed to present a full and complete de-
fense to that jury. If evenhandedness was on display,
then it would be difficult to imagine a stronger argu-
ment for the right of defendant Alayeto to elicit those
parallel incidents, particularly given Alayeto’s proposed
economy of presentation through the vehicle of cross-
examination, rather than through defense witnesses in
a kind of mini trial of three unrelated incidents.

Yet the Seventh Circuit found no error and affirmed
the conviction. Analyzing the proffer as ‘‘reverse
404(b)’’ (no argument was apparently made by the de-
fense about a ‘‘reverse intrinsic to the defense’’ prin-
ciple), the Alayeto court held that these other incidents
did not demonstrate that this defendant was compelled
by Gonzalez to hide drugs, so the evidence did not ne-
gate her intent.12 Also, the other incidents were distin-
guishable because Alayeto hid the drugs in a body cav-
ity, not just in her clothing.13 Weaker connections to the
core events have proved no obstacle to the prosecu-
tion’s introduction of collateral activities, such as under
the ‘‘completes the story’’ rationale of the Seventh Cir-
cuit in Gibson.14 But a different standard applies when
the defendant is the narrator, as is evident in the Alay-
eto court’s conclusion: ‘‘Despite Alayeto’s arguments to
the contrary, there was also a danger that the jurors
would be distracted from the central issue in the case—
Alayeto’s intent—by prolonged discussions of Gonza-
lez’s post-arrest activities.’’15

Pushback
Due to these and other criticisms, some courts of ap-

peals are at long last curbing the government’s ability to
rely on ‘‘inextricably intertwined’’ as a basis for skirting
Rule 404(b)’s procedural requirements. The Third Cir-
cuit in Green renounced the ‘‘inextricably intertwined’’
standard as ‘‘vague, overbroad, and prone to abuse.’’16

Yet the court did not entirely abandon all its vestiges;
instead, it will still rely on the extra-rule principle of ad-
mitting intrinsic evidence for other-acts material that
directly proves the charged offense or that facilitated
the charged offense.17 Applying this new, more restric-
tive formulation, Green’s threats to dynamite an infor-
mant were not intrinsic.18 However, they were admis-
sible under Rule 404(b) as proof of motive and as ‘‘help-
ful [to the fact finder] background information,’’19 and
the conviction was affirmed.

In Bowie, the D.C. Circuit criticized the continuing vi-
tality of the ‘‘inextricably intertwined’’ doctrine, hold-
ing that ‘‘there is no general ‘complete the story’ or ‘ex-
plain the circumstances’ exception to Rule 404(b) in
this Circuit.’’20 Rule 404(b), and particularly its notice

requirement, ‘‘should not be disregarded on such a
flimsy basis.’’

The Seventh Circuit, too, has since Gibson become
increasingly critical, recently calling the doctrine one
that has ‘‘outlived its usefulness,’’ and that will hence-
forth be ‘‘unavailable when determining a theory of ad-
missibility.’’ United States v. Boone, 628 F.3d 927, 933
(7th Cir. 2010). In Boone, an assistant to a Chicago al-
derman was charged in a mail fraud scheme involving
alleged pay-to-play actions undertaken by the alderman
and was the only defendant on trial. While the principal
scheme evidence involved a developer who allegedly
made payments to get a letter of support from the alder-
man for a needed zoning change, the government was
permitted to introduce evidence involving two other
property owners who claimed to have been shaken
down by the alderman but who did not meet or speak
with Boone, and whose interactions with the alderman
came after the first developer had obtained the only let-
ter that formed the basis for the mail fraud charge.21

Rejecting the trial court’s reliance on the ‘‘inextricably
intertwined’’ doctrine as a basis for admission of this re-
mote evidence, the Seventh Circuit held the evidence
was still admissible under Rule 404(b) to prove the
overall scheme and ‘‘to prove that Boone participated in
the scheme knowingly and with intent to defraud.’’22

The court explained that ‘‘[e]ven evidence unrelated to
Boone was relevant in that it showed that the dealings
[involving a property owner] were not routine, but were
extensive and unusual in that they involved [the alder-
man].’’23

Although of no use to Boone in this case, the Boone
court suggested a reason why forcing the government
through the aperture of Rule 404(b) could be advanta-
geous to other defendants. The requirement that a trial
court assess the Rule 403 balancing in making an ad-
missibility determination—always part of the eviden-
tiary determination but perhaps given greater emphasis
by its explicit inclusion in Rule 404(b)’s multipart
analysis—means that:

[a]s evidence regarding the scheme moves farther,
both temporally and in terms of the defendant’s in-
volvement, from the defendant’s actions that form
the crux of the criminal claim, that balance may well
tip in favor of exclusion. Moreover, the definition of
the scheme itself is a limiting principle, in that only
evidence of the same scheme as opposed to a related
or distinct scheme, is possible.24

So the modern trend is moving away from a
government-centric focus on admitting evidence that
enhances the power, consistency, or persuasiveness of
its case against a defendant. Compelling instead that a
prosecutor resort to Rule 404(b)’s structures provides
the defendant with the benefits of pretrial notice—the
ability to seek more detail about the government’s
case—and, just as important, contributes to an even-
handedness in the administration of trials.

12 628 F.3d at 921-22.
13 Id. at 922.
14 170 F.3d at 681.
15 628 F.3d at 922.
16 617 F.3d at 248.
17 Id. at 249.
18 Ibid.
19 Id. at 250.
20 232 F.3d at 929.

21 Id. at 930-31.
22 Id. at 933.
23 Id. at 937.
24 Id. at 935.
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