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Remember the 1990s fad
when managed care
companies proposed to pay
for physician, hospital and
ancillary services in a
bundled payment to be
divided up by the

providers? That idea never really took off
on a large scale, and the few risk-sharing
contracts that were offered contributed to
financial problems at a number of health
systems that took the plunge.  Now, spurred
by the Affordable Care Act (ACA) and
ongoing budget pressure, the Centers for
Medicare and Medicaid Services (CMS) is
taking another look at the bundling
concept as a way to reorient the Medicare
payment system toward cost control and
quality improvement and away from
payment for the volume of care.
Circumstances have changed since the last
round of bundled payment proposals,
particularly with the increased horizontal
and vertical integration of health systems,
so it is possible the outcome may be
different this time.

On August 23, 2011, CMS released its
Bundled Payments for Care Improvement
Initiative, which solicits applications under
four models of bundled payments for
episodes of care.  Like the ACA Shared
Savings program for Accountable Care
Organizations, the Bundled Payment
Initiative would reward participating
providers for bringing costs under budget
targets, but unlike the ACO program, this
initiative imposes accountability at the
patient/episode level.  Each of the four
models includes a slightly different mix of
services and/or payment mechanism.  And
like the “Premier ACO” model previously
announced by CMS, the Bundled Payment
Initiative gives applicants the ability to
design the details of their own proposals
around CMS guidelines.  

In each case, CMS would enter into a
contract with an “awardee,” i.e., an entity
able to assume financial risk and receive
and distribute payment.  Awardees may be
providers, provider networks or
“conveners,” defined as entities that can
bring together multiple participating health
care providers, such as a state hospital
association or a collaborative of providers.
A risk-bearing convener that also may
receive payments from CMS can participate
in the initiative as an awardee.  A convener
not able to bear risk may not receive
payments from CMS but may participate in
the initiative as a facilitator for participating
awardee providers.  Awardees will also be
responsible for monitoring and reporting a
variety of quality measurements to assure
that appropriate levels of care are being
provided.  Under the initiative, an
“episode” is the defined period of time
during which all Medicare-covered services

required to manage the specific medical
condition of a patient are grouped and paid
as a unit. 

Model 1 – Inpatient Stay Only,
Discounted Fee for Service with
Gainsharing
The first model is available to physician
group practices, acute care hospitals, health
systems, physician-hospital organizations
and conveners.  Payments would be based
on discounts against traditional fee-for-
service costs, reconciled against a
predetermined target price after the
episode is complete.  Hospitals would agree
to minimum discounts of their usual Part A
DRG fees and offer voluntary gainsharing
arrangements with their physicians
intended to encourage them to efficiently
utilize hospital resources during the
episodes of care.  The physicians would
continue to be paid traditional Part B
professional fees.  CMS would monitor
both Part A and Part B costs during the
episode, and costs exceeding trended targets
would be at risk for repayment.

Model 2 – Inpatient Stay Plus Post-
Discharge Services
Model 2 expands the scope of services to
include post-discharge services and includes
physicians and other Part B providers along
with the hospital’s Part A payments, long-
term care hospital services (LTCH),
inpatient rehabilitation facility services,
skilled nursing facility services, home health
agency services, hospital outpatient services,
independent outpatient therapy services,
clinical laboratory services, DME and Part
B drugs.  Applicants can propose their own
criteria for defining the episode, based on
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DRGs and the duration of the post-
discharge services, which can be a
minimum of either 30 or 90 days.
Payments would be based on traditional
fee-for-service rates reconciled
retrospectively against agreed-upon targets,
with Medicare and the providers sharing in
the savings. Cost overruns would be
repayable to Medicare.  This model is
available to physician group practices, acute
care hospitals, health systems, physician-
hospital organizations, post-acute providers
and conveners.

Model 3 – Post-Discharge 
Services Only
This model is similar to Model 2 but
excludes the hospital stay itself.  Physician
group practices, acute care hospitals, health
systems, physician-hospital organizations,
LTACs, SNFs, home health agencies and
conveners are eligible to apply.

Model 4 – Inpatient Stay Only,
Comprehensive Prospective Rate
Model 4 most closely resembles what is
usually thought of as a bundled payment
system in the private insurance world.  It
encompasses all services during, but not
after, the hospital stay, both Part A and Part
B, and is based on a prospectively
determined payment.  It may be considered
a “Super-DRG,” which includes physician
services and other Part B services not
currently reimbursed under Part A.  This
model is based on Medicare’s Acute Care
Episode (ACE) demonstration project,

which required gainsharing between
hospitals and physicians.  Generally, the
hospital would be responsible for dividing
up the bundled payment with all providers.
The hospital would reimburse physicians
under the existing fee-for-service model,
with or without discounts, or under
another methodology agreed to between
the providers and physicians as approved by
CMS. 

Open Issues
Applicants will need to be able to
accurately evaluate the financial risk they
are undertaking before submitting a
proposal.  CMS will make historical data
available to applicants that submit letters of
intent.  Few health systems, and even fewer
physician groups, have the infrastructure,
experience and expertise necessary to
adequately assess such risk to formulate a
proposal and to monitor costs, utilization
and quality during the term of the CMS
agreement.  

Models 2 to 4 involve the allocation of
payments among a variety of providers,
potentially including independent, non-
employed physicians.  Health systems that
look to participate in this initiative will
need to be able to provide assurance to
physicians that they won’t be shortchanged
when funds are divided.  The only way this
concept can succeed is if providers and
professionals across the spectrum of care
have their goals aligned toward quality and
cost control.  

The odds are that highly integrated systems
with a large proportion of employed
physicians will be the first to take the leap.
For example, Geisinger Health System of
Danville, PA, has reported positive results
with a variety of bundled payment
arrangements.  However, a high degree of
trust must exist between a health system
and its physicians for bundled payments to
succeed. 

CMS recently extended its application
deadlines for participation: Interested
organizations must submit a nonbinding
letter of intent by October 6, 2011, for
Model 1 and by November 4 for the
remaining models.  The deadline for final
applications was extended to November 19
for Model 1 and to March 15, 2012, for
Models 2 to 4.

The traditional fee-for-service method of
paying for health care services may not be
heading for total extinction, but its days as
the exclusive or dominant method may be
numbered if practical and effective
alternatives can be proven to work.

For more information about this topic,
please contact William H. Maruca at
412.394.5575 or
wmaruca@foxrothschild.com.

This article will appear in the October
2011 issue of the Allegheny County Medical
Society Bulletin.
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If you have not submitted a
Medicare enrollment
application in a while, you
are likely to notice some
changes in the information
you are required to
provide.  Effective July 1,

2011, the Centers for Medicare and
Medicaid Services (CMS) released newly
revamped versions of the Medicare
enrollment applications on Forms CMS-
855A, 855B, 855R and 855I.  In addition,

CMS added a new form—the CMS-
855O—for ordering and referring
physicians and nonphysician practitioners
(NPPs) who need to obtain a Medicare
number for limited purposes.

The changes were issued as a follow-up to
a final rule published by CMS on February
2, 2011 (at 76 FR 5862), pursuant to which
CMS implemented various provisions of
The Patient Protection and Affordable Care
Act (PPACA).  The final rule addresses a
number of topics, including new

heightened screening procedures for
providers and suppliers in the Medicare and
Medicaid programs and Children’s Health
Insurance Program (CHIP).

The purpose of the CMS-855 Medicare
enrollment application forms is to gather
information from each provider and
supplier that tells CMS who the
individual/entity is, whether it meets the
qualifications to be a Medicare participating
provider or supplier, where it provides
services, who its owners and other key

CMS Releases New Changes to the Medicare Enrollment Forms
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people are (officers, directors and managing
employees) and other information
necessary to establish correct claims
payments.  Many of the changes to the
CMS-855 applications expand on the
“who” component by asking for more
detailed information on the identity of the
applicant, its qualifications to provide
certain services and the identity of its
owners and key people.   

Some of the notable changes on the Form
CMS-855 application forms include the
following (this list is not exhaustive):

Form CMS-855A
• A check box was added in Section 2A

that will identify whether a hospital has
physician-owners.  If yes, a new six-
page Attachment 1 has been added to
capture very detailed information on
the organizations and individuals who
have direct or indirect ownership or
control interests in physician-owned
hospitals.  These changes were
implemented in response to the new
restrictions made to the Stark Law’s
exception for physician ownership in
hospitals enacted under the PPACA.

• In Section 2B, providers now have to
indicate their year-end cost report date.

• Sections 5 and 6 of the Form, which
report five percent or greater direct and
indirect organizational and individual
owners, as well as directors/officers and
managing employees, have been
completely revamped, including a new
requirement that the provider report
the exact percentage of all five percent
or greater direct and indirect ownership
interests and the effective date on
which the ownership interests were
acquired.

• The revised CMS-855A now explicitly
requires disclosure of any entity whose
mortgage or other security interest in
the provider is equal to five percent or
more of the total property and assets of
the provider.  This includes investment
funds, holding companies, banks and
financial institutions, and charitable and
religious organizations.  In addition, the
provider must submit an organizational
diagram identifying all of the owning

or controlling entities and their
relationship to each other and the
provider.

• Sections 5 and 6 now also require the
provider identify any contractual
services (including management and
billing services) furnished by the
provider’s owners and managing
organizations/employees.

In addition, institutional providers are now
required to pay an application fee in
connection with initial Medicare
applications, revalidations and the addition
of practice locations.  The application fee
for 2011 is $505, which is subject to an
annual cost of living adjustment.
Institutions may submit a hardship
exception request at the time of filing to
request an exception from this fee.   

Form CMS-855B
• In Section 2, ambulatory surgical

facilities now have to provide
information regarding their
accreditation.

• Also in Section 2, CMS now requests
accreditation information for all groups
and organizations that provide advanced
diagnostic imaging services, including
CT, MRI, nuclear medicine and PET.

• In Section 6, individual owners,
directors/officers, authorized officials
and managing employees must now
report their titles, place (state) of birth
and effective date of ownership or
control.

Form CMS-855I
• In Section 2A, physicians and NPPs are

now asked whether they will accept
new Medicare patients.  This
information will be published in the
“Medicare Physician and Healthcare
Provider Directory.”

• For those practitioners that bill for
advanced diagnostic imaging services
(CT, MRI, nuclear medicine and PET),
information on accreditation for these
modalities is now required.

• In Section 6, managing employees must
now report their titles, place (state) of
birth and effective date of managing
control.

Form CMS-855R
• Suppliers that are terminating a

reassignment must now list a contact
person for the application in Section 7
of the form.  This is intended to reduce
the time it takes to process the
termination.

ALL legal entities (e.g., corporations,
LLCs, partnerships, etc.) enrolling as
providers and suppliers are now required
to submit the following supporting
documents regardless of which CMS-855
enrollment application is submitted:

• Written confirmation from the IRS of
the entity’s Tax Identification Number
(TIN).

• If applicable, written confirmation from
the IRS confirming that a limited
liability company (LLC) is automatically
classified as a Disregarded Entity (e.g.,
Form 8832).

• If a nonprofit organization, copy of the
IRS determination letter evidencing
501(c)(3) status.

CMS has also added a statement to the
CMS-855A, 855B and 855I application
forms that the Medicare Administrative
Contractor may request additional
supporting documents not otherwise listed
in the application forms to ensure
compliance with enrollment requirements.

In addition to the updates on the 855A,
855B, 855R and 855I enrollment
applications, CMS has added a new form
called the “CMS-855O.”  This form is to
be used by ordering and referring
physicians and NPPs who need a Medicare
number in order to populate the ordering
and referring data field on the CMS-1500
claims submission form.  This form was
added to allow a physician or NPP the
opportunity to obtain a Medicare
identification number (without being
approved for billing privileges) for the sole
purpose of ordering and referring Medicare
beneficiaries to Medicare-approved
providers and suppliers.

Providers and suppliers should be aware
that in order to maintain Medicare billing
privileges, a provider or supplier (other
than a DMEPOS supplier) must resubmit
and recertify the accuracy of its Medicare
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enrollment information every five years.
This process has become known as
“revalidation.” CMS or the local Medicare
Administrative Contractor will contact the
provider/supplier when it is due for
revalidation.  The provider/supplier then
has 60 days to complete the required
enrollment application and provide all
required supporting documentation.  

CMS announced in a recent Medicare
Learning Network article (available at
http://www.cms.gov/MLNMattersArticles
/Downloads/SE1126.pdf) that all
provider/suppliers enrolled prior to
March 25, 2011, must be revalidated

between now and March 23, 2013.
Failure to submit the requested enrollment
form within the 60-day timeframe may
result in the deactivation of the
provider/supplier’s Medicare billing
privileges.

The Medicare enrollment process has
become increasingly complicated.
Completing the forms themselves is more
and more difficult.  Failure to complete the
enrollment forms correctly or within the
required timeframes can result in the loss of
Medicare billing privileges, which can be
devastating for any provider/supplier.
Providers and suppliers are encouraged to

seek the assistance of an attorney or other
individual who is experienced with the
Medicare enrollment process when
submitting any Medicare enrollment
materials.

For more information about this topic or if
you would like assistance with the
preparation or review of a Form CMS-855
or in determining whether you are
required to submit a Form CMS-855 as a
result of a change in your practice or
organization, please contact 
Victoria Heller Johnson at 610.458.4980
or vjohnson@foxrothschild.com. 

What do “predictive
modeling” and “fraud
scoring” have to do with
arbitrations to recover
personal injury protection
(PIP) benefits? In some
cases, the results generated

from these fraud detection techniques may
result in a stay of arbitrations, an insurance
fraud complaint, a referral to the Office of
the Insurance Fraud Prosecutor and an
inquiry by the State Board of Medical
Examiners.  While government resources in
tandem with insurers are developing highly
sophisticated and collaborative methods to
detect fraud, information acquired during
the course of PIP proceedings is serving up
fraud fodder for protracted and costly
litigation under the NJ Insurance Fraud
Prevention Act. 

Increasingly, coordinated efforts between
government, personnel and technology have
enhanced the ability of insurers to develop
predictive models of fraud behavior.
Predictive modeling involves the review of
data to detect statistical patterns in
previously discovered fraudulent behavior
and establishes models that assign fraud
scores on new claims with similar
characteristics and patterns.  (Julie Malida,
“The Changing Face of Health Care Fraud
Detection - Predictive Analysis,” 15 BNA

Health Care Fraud Report 191 (2011)).  By
way of example, insurance fraud investigators
may be alerted to certain treatment routines
by referring providers or providers treating
the same family members multiple times per
week for the same chronic injury. Predictive
models are then created to target similar
cases that have had a high statistical
propensity for fraud in the past and provide
data for investigators to “flag” suspect claims
that follow that pattern.  (Julie Malida, “The
Changing Face of Health Care Fraud
Detection - Predictive Analysis,” 15 BNA
Health Care Fraud Report 191 (2011)).  At the
same time, innovative technology, including
predictive modeling computer software
similar to that used by banking and
telecommunications companies to spot
fraud, has been approved by the federal
government to analyze and target potential
health care fraud in real time. 

Successful deployment of fraud detection
technology largely depends on the efforts of
insurance investigators.  To this end,
regulations promulgated by the Department
of Banking and Insurance require NJ
insurance companies to create, file and
implement fraud prevention and detection
plans (fraud plans) outlining guidelines to
handle potential fraud cases. An integral
component of the fraud plan includes the
development of a fraud investigative

department, often referred to as the special
investigations unit (SIU). Referrals to SIU
personnel are made from a variety of
sources, including suspect claims forwarded
by claims adjusters, investigative reports and
“tips” from former (often times disgruntled)
employees of medical providers.  With the
help of predictive modeling and other fraud
detection techniques, the SIU may
investigate a patient, medical provider or
medical practice for a variety of reasons
including but not limited to billing
irregularities, provider referrals that violate
the Patient Ethics and Self Referral Act
(known as the “Stark Law”), suspected
staged accidents and multiple patient claims.
If a claim, provider or insured is targeted in
the investigation, a “block” is instituted, and
all claims associated with the suspect insured
or medical provider are denied pending
further investigation. 

While technology and investigative
personnel act in concert to detect fraud
patterns and highlight suspect claims,
information procured during the PIP
arbitration process is perhaps the most
dangerous weapon insurers rely upon to
initiate and bolster fraud litigation.
Examinations under oath (EUO) taken years
after an insured was treated for accident
injuries provide a perfect opportunity for
insurance lawyers to add material to

Fraud Detection, PIP Disclosures and the Insurance Fraud Prevention Act:
What Every PIP Attorney and Medical Provider Needs To Know
By Elizabeth J. Hampton
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potential fraud claims.  For example, an
insurance lawyer may rely upon the failing
memory of a patient who was treated years
prior to his EUO and who can no longer
recall whether he visited the doctor twice a
week, twice a month or every three days.
Insurance lawyers may ask for descriptions of
individuals providing care, and in response, a
patient may confuse a licensed provider with
an unlicensed employee, or forget the
amount of time spent in the provider’s office
or the nature of the modality received.
Confronted by leading and often confusing
questions on the part of counsel, an insured’s
EUO record can become a catalyst for
further investigation or a fraud complaint.

Similarly, requests for the EUO of providers
and provider employees, accompanied by a
subpoena for documents, can also serve to
fuel the fraud machine.  Typically, insurers
seeking this type of discovery are looking for
ways to support a claim that a practice is
improperly structured or otherwise operating
in violation of medical regulations.  In an
effort to create a record, insurers may seek
information unrelated to the provision of
medical services, opting instead to explore
the structure of the practice and the referrals
made to other providers.  Such claims can
translate into a fraud action and destroy a
medical practice if a practitioner defending
the EUO is without sufficient health care
law knowledge to defend against this type of
discovery and inquiry. 

Once an insurer has developed enough
“discrepancies” in connection with claims
for reimbursement, it may institute an action
seeking the stay of all further arbitration
proceedings until the inconsistencies are
resolved.  On the other hand, an insurer may
choose instead to file a complaint under
New Jersey’s most punitive civil statute, the
Insurance Fraud Prevention Act, N.J.S.A.
17:33A-1 et. seq (IFPA). 

In an attempt to “root out fraud” in the
health insurance context, insurers rely on the
strong arm of the IFPA to recover a wide
range of remedies against fraudulent claims
submitted by insureds and providers.  The
IFPA provides for the recovery of
compensatory, treble and punitive damages,
investigation costs and attorneys fees by a

successful claimant who demonstrates that a
defendant engaged in a pattern of violating
its provisions.  In addition to the significant
civil penalties associated with a violation,
complaints filed under the IFPA must be
simultaneously forwarded to the Office of
the Insurance Fraud Prosecutor, thereby
allowing the government to intervene in the
action and exact additional penalties for
violations.  Special concerns arise for
medical providers when an allegation under
the IFPA is asserted and the Board of
Medical Examiners (the Board) is alerted to
the action.  In some cases, the Board may
launch a separate inquiry of the allegations
in order to determine whether regulations
have been violated or patient care is at risk.

The IFPA contains five primary bases
pursuant to which liability may attach
directly to an individual or medical provider.
A person or practitioner violates the Act if
he or she: 

(1) Presents or causes to be presented any
written or oral statement as part of, or in
support of or opposition to, a claim for
payment or other benefit pursuant to an
insurance policy; 

(2) Prepares or makes any written or oral
statement that is intended to be
presented to any insurance company in
support of or in opposition to any claim
for payment or other benefit pursuant to
an insurance policy; 

(3) Conceals or knowingly fails to disclose
the occurrence of an event that affects
any person’s initial or continued right or
entitlement to any insurance benefit or
payment; 

(4) Prepares or makes any written or oral
statement, intended to be presented to
any insurance company, for the purposes
of obtaining insurance; or 

(5) Conceals or knowingly fails to disclose
any evidence, written or oral, that may
be relevant to a finding that a violation
of the provisions has taken place.

Although the language of the IFPA suggests
that it seeks redress against false claims, i.e.,
staged accidents or billing for services that
were not rendered, insurance companies

have alleged fraud in the face of seemingly
innocent omissions as well. While in some
cases the allegations of fraud may be amply
supported, in others minor billing errors,
unfounded “tips” from former employees
and information procured from pre-
arbitration discovery (including specific
references to EUO testimony) may form the
basis for a fraud action.  Given the high
stakes involved, careful consideration must
be given to each stage of the arbitration
process to defend against these allegations.

Insurers have successfully embraced the
broad framework of the IFPA as a basis to
support demands for a stay of pending PIP
arbitrations, block payments to providers and
institute unduly protracted litigation that
wreaks havoc on medical practices. The
threat of a parallel law enforcement and
Board action, in combination with the
plethora of civil remedies afforded under the
IFPA, make any allegation of fraud a serious
concern to medical providers and the
lawyers representing them.  In light of the
vast resources in the hands of insurers,
including trained investigators, innovative
technology and the highly punitive remedies
afforded under the IFPA, it is increasingly
important for PIP practitioners to be aware
of the potential signs that an insurer is
attempting to create a fraud record.
Understanding that fraud claims come in
many forms, ranging from documentation
errors to Stark Law and Anti-Kickback
violations, is the first step in knowing
whether your experience can sufficiently
prepare your client in the PIP venue or
whether you need to enlist the assistance of
a health care practitioner.  

For more information about this topic,
please contact Elizabeth J. Hampton at
609.895.6752 or
ehampton@foxrothschild.com.  

This article is reprinted with permission
from the September 12, 2011, issue of 
New Jersey Law Journal. © 2011 ALM 
Media Properties, LLC.  Further duplication
without permission is prohibited.  All rights
reserved.
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Few would disagree the fragmented
American system of delivering and paying
for health care is dysfunctional.  Physicians
and hospitals get paid by the office visit,
hospital admission or diagnostic test, and
nobody is held economically responsible for
the outcome of patient care from start to
finish. 

Largely overlooked in the ongoing health
reform debate is whether the diverse players
in the health industry can be encouraged to
cooperate, coordinate services, control costs
and, most importantly, ensure high quality of
care. 

By next year, a little-noticed provision of the
Affordable Care Act of 2010 (“Obamacare”
to its critics) may begin to bring
accountability to a system with few checks
and balances—if enough health care
providers are willing and able to participate. 

The health reform law includes a new
Medicare Shared Savings program set to take
effect in 2012 for qualifying “Accountable
Care Organizations.” The program is
designed to create financial incentives that
reward ACOs for reducing spending while
maintaining quality. 

These new networks will need to develop
the infrastructure to track costs and quality
indicators, and they have not been given
much time to organize.  The jury is still out
on whether this program will prove feasible,
affordable and sufficiently financially
attractive to doctors and hospitals to make a
dent in Medicare costs.  The good news is
that Pennsylvania may be in front of the
curve for a change. 

Under the Affordable Care Act, an ACO
network must include primary care
physicians and can include specialists,
hospitals and others.  An ACO would
coordinate all care needed by a pool of at
least 5,000 designated Medicare patients and
would share the cost savings they achieve
over certain benchmarks.  Large integrated
systems like UPMC or West Penn Allegheny

Health System (WPAHS) can apply, but
networks of smaller, unaffiliated physician
groups and independent hospitals may also
qualify.  Highmark’s planned acquisition of
WPAHS likely will include efforts to
develop an ACO. 

ACOs represent an attempt to align all the
players who treat a group of patients so they
share both the responsibility and the rewards
for coordinating services.  Currently, doctors
face no financial penalty when they order
duplicative or unnecessary tests, procedures
or medicines, and they may feel pressured to
do so by the malpractice litigation
environment.  Hospitals often bear the costs.
Preventive care is a low priority.  Too much
health data remains embedded in antiquated
pen-and-paper charts and forms that cannot
be quickly accessed by a care team or easily
evaluated for quality and effectiveness.
Medication errors and hospital-acquired
infections put patients at risk. 

Pennsylvania’s Health Care Cost
Containment Council has been sharing cost
and outcome data since 1986.  Other efforts
in the state and region include the
Pennsylvania Health Care Quality Alliance
and the Pittsburgh Regional Health
Initiative.  These organizations, and the cost-
and quality-monitoring projects supported
by providers and their associations in the
state, may give potential ACOs an advantage
here that is not shared in other parts of the
country. 

The ACO model was patterned after the
efforts of well-integrated health systems such
as the Cleveland Clinic, the Mayo Clinic
and Danville, PA-based Geisinger Health
System.  These prototypes have the means to
monitor and manage costs and quality that
many startups will need to build from
scratch.  Geisinger adopted electronic health
records more than 10 years ago. 

A Medicare pilot program shows promise
for smaller ventures.  All 10 physician groups
that participated met at least 29 of the
program’s 32 quality goals, most of which

were process measures related to coronary
artery disease, diabetes, heart failure,
hypertension and preventive care.  Six of the
10 demonstration sites produced an
aggregate of $78 million in cost savings. 

Lengthy proposed regulations released by
five federal agencies on March 30 spell out
what an ACO must do to qualify for shared
savings, and these rules are likely to change
before they become final.  ACOs must be
able to “clinically integrate” care, share
health information quickly and accurately
using modern technology, capture and
report on costs, and meet 65 separate quality
factors for the Medicare patients they are
assigned.  Each ACO must commit to a
three-year agreement and, unlike most
HMO subscribers, patients are free to seek
treatment outside the ACO network at no
extra cost. 

Medicare’s initial efforts have been met with
resistance, even from the health systems,
networks and pilot program physician
groups that the government used as
templates.  The administration is expected to
address their concerns by streamlining
eligibility criteria and removing unpopular
features, such as mandatory risk sharing, in
the final rules.  A proposed advance funding
initiative was announced in May that may
help smaller ACOs pay for some of the
developmental costs out of expected savings. 

Effective ACOs will reduce medical errors,
eliminate duplicative tests, empower patients
to make better decisions, focus on preventive
care and provide physicians with modern
tools to help them improve outcomes.
Patients may appreciate the improvements in
communication among their doctors and
hospitals. 

Launching an ACO will be expensive and
may force wrenching cultural changes.  In
the best scenario, ACOs may succeed under
the Medicare program and establish a model
for private insurers to emulate.  Otherwise,
they may fail to get off the ground due to
formidable capital and technology
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De-Fragging Health Care: “Accountable Care Organizations” Could
Revolutionize Medicine
By William H. Maruca
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The Bad Business of Handshake Contracts
By Todd A. Rodriguez

I frequently have the
opportunity to speak with
young physicians finishing
their residencies and
fellowships.  One of the
questions that often comes
up is whether an informal

“handshake” deal is sufficient or if a formal
written employment agreement is
necessary in order to secure a job.
Typically this question is prompted by a
situation where a physician already in
practice tells the young physician that he
or she will have a job and need not worry
about the contract.  What this tells me is
that many physicians are still under the
mistaken impression that formal legal
contracts are merely an unnecessary
formality, and this misunderstanding is
being perpetuated by many “experienced”
physicians.

Of course, if the parties to a verbal
arrangement keep their word, no formal
written contract would be needed.
Unfortunately, however, what this line of
thinking fails to recognize is that contracts
are for when people don’t keep their
word.  Ideally, once a contract is signed, it
can be put in a drawer and hopefully will
not need to be looked at again.  However,
contracts are for the rainy day when
everyone is not getting along and perhaps
the practice isn’t making as much money
as everyone thought it would.  As is often
said in business, plan for the worst but
hope for the best, and the same applies to

contracts — whether they be for
employment arrangements, joint ventures,
medical directorships or the purchase or
lease of real estate or equipment.
Contracts should be drafted with the
“worst case” scenario in mind so that if
things don’t work out, the parties have a
clear path to resolution even if that means
dissolving the relationship.

At the outset of a business relationship, the
parties to the arrangement are typically
optimistic about the prospects of the new
relationship and may find it difficult to
conceive of the possibility that the business
might fail or the relationship might sour.
In fact, when businesses are doing well,
there is usually little reason to revisit the
underlying contracts.  Rather, it’s when
finances get tight or people go through life
changing events such as divorce, disability
or death when the contacts usually come
into play.  Consider too that when one of
those events happen, you may no longer
be dealing with the senior physician with
whom you had a great relationship.
Instead, you may be negotiating with his
or her spouse, children or estate
representative — and your personal
relationship may suddenly have little
meaning.

They next time you are presented with a
business opportunity, whether it’s an
employment arrangement, medical
directorship or otherwise, keep the
following points in mind:

• The contract should be in writing,
signed by both parties and include all of
the relevant terms including what each
party is obligated to do under the
arrangement and how the contract can
be terminated. 

• When reviewing a contact, consider the
worst case scenario and try to
determine if the contract clearly deals
with that scenario.

• Make sure the contract is written in
language that an independent, objective
third party could understand.  The
parties negotiating the contract and the
attorneys involved may no longer be
available to help interpret the
agreement if in the future,
interpretation is called into question.

• If a contract is not clearly
understandable, it should be rewritten
in understandable terms.  For contracts
involving complex financial formulae
such as income division calculations,
consider attaching financial sample
calculations to help with interpretation.

• Finally, physicians should always
remember that business is business.  It’s
not personal, and business relationships
— even with colleagues, friends and
family members — are best
documented in written, legally binding
agreements. 

For more information about this topic,
please contact Todd A. Rodriguez at
610.458.4978 or
trodriguez@foxrothschild.com.

requirements, political opposition, lack of
patient and provider understanding and
trust, inadequate rewards, perceived
complexity or plain old inertia. 

For more information about this topic,
please contact William H. Maruca at
412.394.5575 or
wmaruca@foxrothschild.com.

This article previously appeared in the
Pittsburgh Post-Gazette on July 13, 2011, and
is reprinted here with permission. 
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