
Preserving Nonconforming Uses: Discontinuance Does Not Necessarily
Constitute Legal Abandonment
By Paul P. Padien

A common obstacle
commercial property
owners frequently
encounter is a municipality’s
reluctance to allow for the
continuance of a legally
existing nonconforming

use by landowners. Armed with zoning
ordinances that typically call for the
automatic extinguishment of a
nonconforming use if the use is
discontinued for some arbitrary period of
time, frequently one year or less, a zoning
officer can get the best of an applicant who
is not aware of his or her rights to the
continued use.

Pennsylvania’s Municipalities Planning
Code defines a nonconforming use as:
“a use, whether of land or of structure,
which does not comply with the applicable
use provisions in a zoning ordinance or
amendment heretofore or thereafter
enacted, where such use was lawfully in
existence prior to the enactment of such
ordinance or amendment…” 53 P.S.
§10201.

While much has been written about the
rights of a municipality to zone as it sees
fit, the rights of a property owner to
continue a use that was lawfully established
prior to the enactment of a zoning scheme
has been almost uniformly protected by the
courts of Pennsylvania, its nonconformity
notwithstanding.

Protecting Your Right to an
Existing Nonconforming Use
It is typical for a municipal zoning
ordinance to provide for the termination of
a nonconforming use upon the
discontinuance or nonuse for some
specified period of time. While this may,
on its face, appear to doom many existing
nonconforming uses and arbitrarily
terminate a property owner’s rights to the
benefit of the prior use, the Pennsylvania
courts have sided with property owners to
protect those rights in many
circumstances.

“Mere discontinuance” of a use for the
duration called for in a zoning ordinance,
despite a strict reading of the typical
zoning ordinance, is not enough. The
courts of the Commonwealth have held
that notwithstanding the automatic
termination language of many ordinances, a
municipality or third party claiming such
termination has the burden of proof to
show that:

• The landowner had the intent to
abandon the nonconforming use; and

• The landowner took affirmative steps to
actually abandon the use.

While the courts have held that a failure to
use property for a designated period of
time raises the presumption of a
landowner’s intention to abandon, this is a
mere presumption, and a rebutable one at
that. If the landowner or applicant can

present credible evidence of a contrary
intent, i.e., that they or their predecessors
in title did not intend to abandon the use,
the burden reverts back to those claiming
abandonment.

Proving an intent to abandon in the
presence of evidence to the contrary is a
very high burden, and landowners with
legally existing nonconforming uses should
be certain to take steps to preserve their
uses. By taking and documenting openly
visible and affirmative steps consistent with
the use, a landowner will be better
positioned to defend against a municipal
claim of abandonment.

Some steps a landowner can do to protect
its rights, despite “mere nonuse” of the
property, include:

• Continuously offering the property for
lease to third parties for the type of use.

• Maintaining some minimal degree of
use consistent with the nonconformity
sought to be preserved even if the
intensity previously made of the
property is not economically feasible.

• Complying with all ordinance
requirements applicable to uses of land
generally in order to maintain a use's
"legally existing" status including use
and occupancy permits and registration
of nonconforming uses as necessary.

For more information, please contact
Paul Padien at 610.458.4954 or
ppadien@foxrothschild.com.
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Stormwater Listening Sessions Available
By Robert W. Gundlach, Jr.

The Environmental
Protection Agency (EPA)
is offering the home
building industry an
opportunity to weigh in on
new stormwater regulations
that will impact our
builders and developers.

In October 2009, the EPA announced that
it is committed to and has begun to
develop a rulemaking to address post-
construction stormwater discharges from
newly developed and redeveloped sites.
This rulemaking is expected to be
completed by November 2012.This
announcement comes after the EPA just
finalized the Effluent Limitation Guidelines
(ELGs) for the Construction and
Development Industry that establishes the
minimum erosion and sediment control
requirements and imposes a numeric
effluent limit on the amount of sediment
released from construction sites.The ELGs
address the active phase of construction;
the EPA’s new initiative targets post-
construction stormwater discharges.

The EPA is hosting listening sessions that
are intended to inform this new post-
construction stormwater rulemaking.

Among the EPA’s proposals under
consideration:

• Expand the geographic area subject to
federal stormwater regulations.

• Establish specific requirements to
control stormwater discharges from new
development and redevelopment,
including retaining stormwater on-site
through infiltration, evapotranspiration
or stormwater reuse.

• Develop a single set of consistent
stormwater requirements for all MS4s.

• Require MS4s to address stormwater
discharges in areas of existing
development through retrofitting the
sewer system or drainage area with
improved stormwater control measures.

• Explore specific stormwater provisions
to protect sensitive areas.

The EPA is seeking information from
stakeholders on:

• Performance, effectiveness and cost of
stormwater control measures;

• Ecological data including ecological
benefits from stormwater controls;

• Technical information on design,
implementation and operation and
maintenance of stormwater control
measures;

• Suggestions for how the existing
program may be modified to better
meet the goals of the CleanWater Act;

• Other information that may help the
EPA develop improvements to the
existing program; and including better
control of pollutants in stormwater from
the built environment created by
development and redevelopment.

The EPA has also added a virtual listening
session on February 3, 2010, from 12 p.m.
to 4 p.m. Eastern time.They have also
added conference lines for the other
meetings, but you can only “listen” to the
comments and can not provide comments
on the call. Check the EPA’s web site to
register.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

PA EHB Suspends NPDES Permit Over Stormwater Concerns
By Robert W. Gundlach, Jr.

On October 22, 2009, the Pennsylvania
Environmental Hearing Board rendered a
decision impacting stormwater
management planning in ExceptionalValue
(EV) watersheds.

In Crum Creek Neighbors v. DEP, Pulte
Homes, the judge suspended an individual
NPDES permit because, according to the
decision, (1) the PA Department of
Environmental Protection (PADEP)
incorrectly analyzed the site as a
nondischarge site when in fact there will
be direct discharges to an EV stream, and
(2) the PADEP failed to require adequate

investigation of the project's potential
impact on the water flow in the EV stream.

The applicant's project, situated on top of a
ridge, partially drained into an EV stream.
The stormwater controls were accordingly
designed and approved by the PADEP to
manage the required two-year storm event
and protect the receiving EV stream.
However, the court found that runoff from
a five-year storm would effectively create a
direct discharge to the protected water.

Additionally, the court agreed with the
appellant's position that the project had the
potential to reduce water flow in the EV

stream and required further investigation
and analysis.

The PADEP is attempting to establish a
process for future stormwater management
plan submissions that will addresses the
court's concerns. However, it would seem
plausible that future projects in special
protection watersheds will potentially be
subjected to additional design and hydro-
geological studies.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.
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Chester County Health Department's New Fee Schedule
By Robert W. Gundlach, Jr.
Effective January 1, 2010, the Chester
County Health Department (CCHD) will
have a new fee schedule for permitting,
subdivision, contractor licensing and
administrative fees. Of particular interest
are the changes made to the sewage-related
fees.

No longer will the cost of subdivision
review and lot testing be a lump sum fee.

The CCHD has opted to create an
itemized fee schedule billing individually
for each activity. This will likely result in
costs considerably higher than under the
existing fee schedule.

For example, separate unique charges will
be made for plan review, test pit
evaluations, perc tests and construction
inspections.

For a listing of the precise changes, view
the 2010 fee schedule on the CCHD web
site here.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

EPA Proposing Mandatory 61-Page Stormwater Questionnaire for Developers
By Robert W. Gundlach, Jr.
Apparently not satisfied with addressing the
runoff from construction sites, the EPA has
indicated that it will consider limitations for
post-construction runoff discharge as well.
The EPA is considering requiring significant
limits and the maintenance of controls on
stormwater coming off of newly developed
and redeveloped sites that will be regulated
forever, not just during the period of
construction. It plans to have new rules of
some sort in place by November 2012.

To have a sound basis for these limits, the
EPA is proposing to collect information
from various stakeholder groups. It intends
to distribute a questionnaire to about 1,000

developers as well as MS4 operators and state
agencies.The EPA plans to mail the 61-page
questionnaire to developers aroundApril
2010 for response within 60 days.A response
will be mandatory and failure to respond
could result in civil or criminal enforcement.

The questionnaire is designed to collect
financial, environmental and technical data
on projects covering the period 2005 to
2009. Some information to be collected
includes: the company's balance sheet and
income statements; a description of site
particulars for completed projects; and land
acquisition, development, financing and sales
costs for each project.

The EPA estimates the information
collection will cost just more than
$4,000,000
http://commons.wikimedia.org/wiki/File:S
ediment_basin_EPA.jpg and will take the
typical company 53 hours to complete the
questionnaire.

More information, including a schedule of
public meetings on the draft questionnaire,
can be viewed on the EPA web site.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

PADEP Releases Draft UECA Regulations on Its Web Site
By M. Joel Bolstein

The Uniform
Environmental Covenants
Act (UECA) was signed
into law on December 18,
2007. Since that time, the
Pennsylvania Department of
Environmental Protection

(PADEP) has provided guidance in the
form of fact sheets, a model covenant and
a Q&A on its web site. Recently, the
PADEP posted on its web site a draft set of
proposed UECA regulations. The
proposed regulations were approved for
comment by the Environmental Quality
Board on December 15, 2009.A 30-day
comment period is expected to commence

in mid to late February, depending on
publication in the Pennsylvania Bulletin.

In reviewing the proposed regulations, I
believe that the biggest issue is not what is
in the draft regulations but rather what is
not in there.After several years of advising
clients regarding compliance with UECA
and having submitted a number of
environmental covenants to the PADEP for
review and approval, I can say that the most
significant concern for real estate
developers is the fact the Model Covenant
on PADEP's web site imposes periodic
reporting obligations on the property
owner that run in perpetuity. So, for
example, if the remediation involves

capping some contaminated soil with
asphalt or concrete, the environmental
covenant will say that the cap has to be
maintained and the property owner must
report annually (i.e., forever) to the
department that it is continuing to
maintain that engineering control. It was
not that way prior to UECA,when the
property owner would put notice of the
cap in its deed and that would be that.

Upon first reading UECA, one could have
easily concluded that the drafters did not
intend to impose perpetual reporting
obligations in each and every
environmental covenant. Information
"required" to be included in environmental
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covenants is set forth in Section 6504(a) of
UECA, and additional information that
was supposed to be optional was set forth
in Section 6504(b). One of the optional
requirements is Section 6504(b)(2) --
"requirements for periodic reporting
describing compliance with the
environmental covenant." Nonetheless,
what appears to have been considered
optional by the drafters of UECA has now
become required, as a result of the use of
the Model Covenant and through the
actions of the PADEP staff responsible for
reviewing and approving the
environmental covenants.

I had hoped the regulations would provide
an avenue for the PADEP to interpret
Section 6504(b)(2) in a way that would set
forth criteria to use in determining
instances in which periodic reporting was
not required. Surely, perpetual monitoring
is not necessary for every institutional and
engineering control.The Commonwealth
got along just fine without it in the 12
years that real estate developers were
successfully remediating thousands of sites
under Act 2 prior to UECA's passage. In
addition to using the regulations to draw
distinctions between sites that require
periodic monitoring and sites that do not,
the regulations could be used to set ground
rules for the frequency of the periodic
reporting. Some environmental covenants
approved by the PADEP require annual
reporting while others allow reporting

every three years or no reporting at all.
There is nothing in any UECA guidance
(the fact sheets and model covenant) issued
by the PADEP to date that explains how
one determines the needed frequency for
the reporting. It seems to me that the
regulations might be an appropriate place
to set those ground rules, but it appears the
PADEP has decided not to go in that
direction.

In my reading through the draft
regulations, it is apparent that the PADEP
has chosen not to use the regulations to
clarify when the "optional" reporting
obligation need not be imposed or the
frequency of the reporting obligation in
those instances when it is imposed. I spoke
withTroy Conrad at the PADEP, who will
be responsible for moving the draft
regulations to completion, and he
acknowledged that the draft regulations do
not address the issue of periodic reporting.
He suggested it may be better addressed
with additional guidance to be provided in
the Act 2Technical Guidance Manual
(TGM). I agree that is a possibility, but
these are issues that need to be addressed in
one form or another.

To the extent that the PADEP is using the
regulations to interpret UECA, then it may
be entirely appropriate to include
provisions addressing the requirements for
periodic monitoring in Section 6504(b).
The Act 2TGM is used as a supplement to
the Act 2 regulations. It expands upon and

provides additional guidance, but the Act 2
regulations address the major issues.The
need, or lack thereof, for periodic reporting
is a significant issue that needs to be
addressed. Perpetual reporting under
UECA draws the attention of buyers and
sellers in Pennsylvania real estate
transactions.The uncertainty of what
requirements will be imposed in the
environmental covenant, which generally is
developed at the end of a site remediation
project, makes it difficult for real estate
purchasers to know what continuing
obligations will be imposed on their
ownership of the property they are looking
to acquire. Presumably, commenters will be
able to express their concerns regarding the
lack of guidance on the need for periodic
monitoring and the frequency of that
monitoring when the draft regulations are
released for public comment, which might
persuade the PADEP to address those issues
in the regulations before they become final.

The draft regulations can be found at
http://www.depweb.state.pa.us/ocrlgs/cw
p/view.asp?a=1459&Q=534936.

For more information, please contact Joel
Bolstein at 215.918.3555 or
jbolstein@foxrothschild.com. Joel has also
addressed other UECA-related issues in
multiple posts on his blog
(http://pabrownfieldsenvironmentallaw.fox
rothschild.com).
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EPA Publishes New Limits on Stormwater Discharge
By Robert W. Gundlach, Jr.
On December 1, 2009, the EPA published
Effluent Limitation Guidelines, its first-ever
numeric limit on stormwater discharges
from construction sites.The agency believes
this rule,which takes effect in February 2010
and will be phased in over four years,will
significantly improve the quality of water
nationwide.

Beginning on August 1, 2011, all sites that
disturb 20 or more acres of land at one
time are required to comply with a new
turbidity limitation of 280 NTU
(nephelometric turbidity units). On
February 2, 2014, the limitation applies to

all construction sites disturbing 10 or more
acres of land at one time.

As part of the conditions of a construction-
related NPDES permit, permittees will be
required to sample, monitor and report
turbidity levels as well as ensure that runoff
from construction sites complies with the
numeric limitation for turbidity. Runoff
resulting from storm events exceeding the
two-year, 24-hour storm is exempt.

The EPA’s original proposal was to limit
discharges to only 13 NTU—quite more
restrictive than the final rule of 280 NTU.

However, even at 280 NTU, developers will
bear significant new construction costs.

The rule changes were in response to a
court order (Natural Resources Defense
Council v. U.S. Environmental Protection
Agency, 542 F.3d 1235 (9th Cir. 2008)) that
compelled the EPA to make changes by
December 1, 2009.

More information is available on the EPA
web site.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.
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Recent Reassessment Decision Could Impact Other Counties
By Robert W. Gundlach, Jr.
In November 2009, anAllegheny County
judge created a unique reassessment plan for
the western Pennsylvania county that,while
specific only to that one county, could have
the potential to impact methods of
conducting reassessments in other counties
across the Commonwealth.

The plaintiff taxpayer challengedAllegheny's
base-year system of assessment.Allegheny
County has a system of assessment in which
all property values are frozen at 2002 values.
In Clifton v. Allegheny County, the
Pennsylvania Supreme Court ultimately
ruled the county's system, as implemented,
was unconstitutional and remanded it back
to the county court, ordering it to conduct a
county-wide reassessment within a

reasonable timeframe.

At an October 2009 hearing, both the
plaintiff taxpayer and defendant county were
required to each present their
recommendations for a new reassessment
approach for the county.The court heard
and rejected the taxpayer's plan.Allegheny
County did not offer an alternative plan, so
the judge opted to develop his own
reassessment plan.

His plan entails breaking the county up into
four districts and reassessing one district each
year over the course of four years.The
reassessed district would be applicable to
only school and municipal taxes.County
taxes would remain at the 2002 base-year

values until all four districts have been
completed.

The judge's plan poses two questions over its
constitutionality: first,whether a court has
the authority to act in a legislative fashion by
crafting a property tax assessment system--a
function that is reserved for the county; and
secondly, if the district-by-district method of
reassessment satisfies tax uniformity
requirements.However, if validated, the
Allegheny judge's system of conducting
property tax reassessments could serve as a
model for other counties to follow.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

New Year Will Ring in With New Building Codes
By Robert W. Gundlach, Jr.
Under Pennsylvania's Uniform
Construction Code (UCC), the
Department of Labor and Industry must
adopt the latest published building codes
prior to December 31.On December 10,
the 2009 I-Codes received their final
regulatory approval by the Pennsylvania
Independent Regulatory Review
Commission and will go into effect on
January 1, 2010.

However, there are two mechanisms to
effectively grandfather your project to the
2006 construction standards: (1) apply for
the building permit in 2009 or (2) execute

a design or construction contract in 2009.

If issued your permit, you will be required
to begin construction activities within 180
days or else the permit will lapse.While
you can apply to renew the building
permit, reapplication will likely require
compliance with the new 2009 building
codes.

Section 403.1 of the UCC regulations
provides that, "[n]ew buildings or
renovations to existing building for which
a design or construction contract was
executed before the effective date of the

[...] latest triennial versions of the
construction codes and standards shall
comply with the codes and standards in
effect at the time that the design or
construction contract was executed."

According to the Department of Labor and
Industry, this would apply indefinitely until
the permit is issued, so long as the permit is
pulled and construction begins within 180
days.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

New Lead Based Paint Mandates for Contractors
By Robert W. Gundlach, Jr.
In 2008, the EPA issued a rule requiring the
use of lead-safe practices and other actions
aimed at preventing lead poisoning.Under
the rule, beginningApril 22, 2010,
contractors performing renovation, repair
and painting projects that disturb lead-based
paint in homes, child care facilities and
schools built before 1978 must be certified
and follow specific work practices to prevent
lead contamination.

Firms must become certified for lead-based
paint activities to conduct abatements,
inspections and risk assessments. Firms must
become certified under the Renovation,
Repair and Painting Rule to conduct
renovations and post-renovation dust
sampling. Failure to obtain the proper
training and certification could result in
significant penalties to non-compliant
contractors.

For more information and to obtain the
necessary forms and brochures, visit the
EPA web site. You can also view local news
coverage of the requirements by clicking on
this video.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.
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IRRC Irked by Proposed Chapter 102 Regulations
By Robert W. Gundlach, Jr.
Pennsylvania's Department of
Environmental Protection is in the process
of developing new Chapter 102 regulations
to govern erosion and sediment pollution
control, as well as stormwater.The
Environmental Quality Board recently
completed the process of accepting public
comments and holding public hearings on
the proposed rulemaking.The new
regulations would create a permit-by-rule
program, increase fees, require riparian
buffers on ExceptionalValue streams and
expand permitting requirements.

As part of the promulgation process, the
Independent Regulatory Review
Commission (IRRC) evaluates the
proposed regulation's clarity and economic
impact as well as offers a reaction to the
public comments received.On December
30, 2009, the IRRC published an extensive
28-page response.

The IRRC said the changes proposed by
the Environmental Quality Board are so
significant the regulation should be
submitted to the General Assembly stating
"[W]e believe the regulation represents a
policy decision of such a substantial nature

that it requires legislative review.To satisfy
this criterion, we recommend that the
EQB submit this regulation, along with a
full and balanced explanation of its impacts,
for legislative consideration before
proceeding with a final-form regulation."
Additionally, the IRRC recommended that
the public be afforded the opportunity to
offer comment on any changes before
finalizing the regulation.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

Proposed Legislation in Pennsylvania
By David H. Comer

House Bill No. 429
proposes to amend the
Pennsylvania Municipalities
Planning Code by
eliminating the current
term and definition of
"impact fee" and creating

the term and definition of "transportation
impact fee," appearing to make it easier for
municipalities to impose a traffic impact fee
by relaxing the current requirement to
have a transportation capital improvements
plan, and, most significantly, by adding a
section titled "DEVELOPMENT
IMPACT FEES."

The section involving the development
impact fees proposes to authorize school
districts and municipalities to assess,
impose, levy and collect fees as defined as
development fees for all new development
within their jurisdictional limits.The

proposal states that the General Assembly
intends "to encourage and promote each of
the following:

(i) Adequate public facilities to serve new
growth and development.

(ii) Orderly growth and development that
does not place an undue financial
burden upon existing taxpayers.

(iii) Standards for apportioning the fair
share of the cost of new or upgraded
public facilities that serve new growth
and development among those who
will benefit by permitting school
districts and municipalities to:

(A) adopt development impact fee
ordinances; and

(B) impose development impact
fees."

The proposed bill provides that the
"governing body of a governmental entity,
in accordance with the conditions and
procedures set forth in this article, may
enact, amend and repeal an ordinance
authorizing the assessment and collection
of development impact fees."The proposal
also includes formulas for calculating
development impact fees as well as related
definitions.

Similar type bills imposing various impact
fees, such as educational impact fees or
municipal impact fees, have been proposed
in the past. It will be interesting to see
whether this bill or one of these types of
bills imposing additional impact fees
becomes law.

For more information, please contact
David Comer at 610.397.7963 or
dcomer@foxrothschild.com.

Health Care Reform Legislation Targets Construction Industry
By Robert W. Gundlach, Jr.

The United States Congress and the
Obama Administration have been strongly
advocating for reform of America's health
care delivery system.Whatever your
opinion of the so-called "public option,"

or requiring all citizens to purchase health
insurance under penalty of fine,
construction companies should be aware of
new language that specifically targets their
industry.The Senate health care legislation,

H.R. 3590, the Patient Protection and
Affordable Care Act, contains a potentially
devastating provision.

H.R. 3590 requires employers with 50
employees or greater to provide health care
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for their employees or face penalties.
However, a provision added to the
manager’s amendment to the Senate bill
(SEC. 10106.AMENDMENTSTO
SUBTITLE F(2)(D), on page 76 of the
manager’s amendment) reduced this
threshold to only five employees
specifically and solely for the construction
industry, which means that many residential
homebuilders, small construction
companies and subcontractors would be

subject to a penalty for not providing
health insurance coverage to their workers.
Professions affected by this amendment also
include plumbers, electricians, carpenters,
roofers, dry wall contractors and masons,
among others.

All other small businesses in the country
with 50 or fewer employees will have an
exemption without penalty, while
construction companies are arbitrarily
singled out for different treatment.

The National Association of Home
Builders is working with U.S. Senators to
strike this provision from the legislation
during the upcoming House-Senate
conference committee negotiating process.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

Home Buyer Tax Credit; New NOL Rules Signed Into Law
By Robert W. Gundlach, Jr.
Congress approved legislation that will
extend the first-time home buyer tax credit
beyond its November 30 deadline and
expand it to a wider group of home buyers.
The bill also provides relief to home
builders by providing broader tax benefits
for businesses with net operating losses
(NOLs).

The legislation, which was signed into law
by President Obama on November 6, will
extend the $8,000 credit for first-time
home buyers for sales contracts entered
into by April 30, 2010, and closed on by
June 30, 2010. It has been expanded to
include a new $6,500 credit for owners of

existing homes who are purchasing a new
principal residence. Existing home owners
can claim the $6,500 tax credit if they have
been residing in their principal residence
for five consecutive years out of the last
eight.

In addition, the income eligibility limits to
claim the full credit amount for both
groups of home buyers have been raised
from $75,000 for single taxpayers and
$150,000 for married taxpayers filing a
joint return to $125,000 for individuals and
$225,000 for married couples.

For NOLs, the new law will allow all

businesses with operating losses in 2008 or
2009, not both, to claim refunds on taxes
paid up to five years ago. Businesses can
offset 100 percent of taxable income with
NOLs carried back in years one through
four and offset 50 percent of income in
year five. Small businesses with less than
$15 million in gross receipts would be able
to claim a five-year carry back for 2009
losses under the American Recovery and
Reinvestment Act and for 2009 losses
under the new law.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.

Injunction Sought Against New Building Codes in Pennsylvania
By Robert W. Gundlach, Jr.
In an e-mail communication circulated to its
membership, the Pennsylvania Builders
Association discussed its efforts to protect
home buyers from the dramatic increase in
costs associated with complying with the
2009 International Residential Code,which
went into effect in Pennsylvania on January
1, 2010.The largest single new expense will
likely be the inclusion of mandated
sprinklers for residential homes.While
sprinkler prices are a function of home
layout,water availability and other issues, the
Pennsylvania Builders Association reports
that builders are currently paying roughly
$3.30 per square foot. For a new home of

2,500 square feet, the new cost would
translate into $8,250 per home.

Additional new code provisions related to
structural, energy,mechanical, electrical and
sprinkler changes predict total new
construction costs to exceed over $15,000
per new home.

In response, the Pennsylvania Builders
Association plans on filing a complaint in the
Pennsylvania Commonwealth Court, as well
as petitioning for a motion of a preliminary
injunction, to stop the enforcement of those
codes across Pennsylvania.

It is important to reiterate that the building
codes currently in effect as of January 1,
2010, are the 2009 I-Codes, pending the
outcome of the injunction and/or the
complaint.And, even if successful, any court
actions could be rendered moot by the
Pennsylvania General Assembly should it
choose to enact legislation that specifically
identifies which building code governs the
Commonwealth.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.
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New Rules for NPDES General Permits Are in Effect
By Robert W. Gundlach, Jr.
The PAG-02 NPDES General Permit
expired at midnight on December 7, 2009.
Effective 12:01 a.m.December 8, 2009, the
department reissued the PAG-02, 2009
Amendment NPDES General Permit.You
can read more in the department's fact
sheet here.

The major changes to the PAG-02, 2009
Amendment of the NPDES General
Permit are:

• The PAG-02 will be reissued for a two-
year time period.The EPA has
recommended that this PAG-02 renewal
be of shorter duration in light of the
issuance of the final ''Effluent
Limitations Guidelines and Standards
for the Construction and Development
Point Source Category,'' proposed
November 28, 2008 (73 FR 72,561),
applicable to this category of NPDES
discharges, and in anticipation of
finalization of revisions to Pennsylvania's
Chapter 102 Erosion and Sediment
Control and Stormwater Management
regulations proposed in the
Pennsylvania Bulletin 39 Pa.B. 5131
(August 29, 2009).The department
agrees and it is publishing this renewal
for two years rather than five. PAG-02,
2009 Amendment will expire at
midnight on December 7, 2011.An
applicant's authorization will commence
on the date of approval of coverage and
will be valid for a two-year time period.

• Two new conditions for when the
PAG-02 may not be used have been
added to the permit:

(1) Discharges to surface waters
identified as impaired waters where
the proposed discharge will result in
a net change (pre-condition to post
condition) in volume or rate or
water quality of the stormwater.

(2) Persons are not eligible for coverage
under this permit for discharges of
pollutants of concern to waters for
which there is a total maximum
daily load (TMDL) established or
approved by the EPA unless the E&S
and PCSM plans include
implementation measures or controls
that are consistent with the
assumptions and requirements of
suchTMDL.To be eligible for
coverage under this general permit,
persons must implement conditions
applicable to their discharges
necessary for consistency with the
assumptions and requirements of
suchTMDL. If a specific wasteload
allocation has been established that
would apply to the discharge,
persons must implement necessary
steps to meet that allocation.

• New requirements have been added for
permit modification, termination or
revocation and reissuance.

• The general permit will expire two
years from the date of its issuance.The

department will publish a notice in the
Pennsylvania Bulletin of the draft,
renewed or reissued general permit or
of any amendments to this general
permit, and after a comment period,
notice of the final, renewed, reissued or
amended general permit will be
published in the Pennsylvania Bulletin.

• Any person with an unexpired approval
of coverage under the general permit
shall be responsible for complying with
the final renewed, reissued or amended
general permit. Such persons shall be
covered by the general permit even if
the discharger has not submitted a
separate NOI to be covered by such
final renewed, reissued or amended
general permit. Such person may
request coverage under an individual
permit.

• In addition, the department has added a
new form related to the PAG-2, which
is the "Visual Inspection" form.One of
the PAG-2 permit conditions requires
that a visual inspection be conducted
weekly and after each measurable
rainfall event. It is the responsibility of
the permittee and co-permittee(s) to
ensure that this inspection is performed.
The new form can be viewed here.

For more information, please contact
RobertW.Gundlach, Jr. at 215.918.3636 or
rgundlach@foxrothschild.com.
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