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The long-awaited Women-Owned Small Business (WOSB) Federal 
Contracting Program went into effect on February 4.  Rules governing 
the program, set forth in 13 C.F.R. Part 127, allow contracting officers 
to set aside contracting opportunities for Women-Owned Small Busi-
nesses (WOSBs) and Economically Disadvantaged Women-Owned 
Small Businesses (EDWOSBs) in a manner similar to opportunities 
that are set aside for 8(a) Small Businesses, HUBZones and Service 
Disabled Veteran-Owned Small Business Concerns (SDVOSBs). The 
initial promise of the program was to provide more contracting oppor-
tunities to women-owned small businesses. However, as shown in this 
article, a close reading of the final rule reveals a surprising lack of op-
portunity for women in the construction industry.  Unfortunately, very 
few construction industries are targeted for inclusion in the program.  
Furthermore, construction contracting opportunities may only be set 
aside for women-owned businesses when the contract is $3 million 
or less, and when the small business owner can prove that she suffers 
from an economic disadvantage.    

Who May Participate?       

The WOSB Federal Contracting Program authorizes the federal gov-
ernment to restrict, or set aside, certain competitions for WOSBs or ED-
WOSBs. A small business may participate in the program if owned and 
controlled by a woman or by an economically disadvantaged woman.  

Establishing Ownership
A small business concern is considered “women-owned” if 51 per-
cent or more of the company is unconditionally and directly owned 
by one or more women who are United States citizens.  Unconditional 
ownership means that the ownership is not subject to any conditions, 
agreements, trusts or other arrangements that cause or may potentially 
cause ownership benefits to go to another person. Direct ownership 
means that the 51 percent woman-ownership status may not be estab-
lished through another business entity or a trust.  

Establishing Control
The management and daily business operations of the company must 
be controlled by one or more women. A woman must hold the highest 
leadership position in the concern and have the requisite managerial 
experience to run the company. A woman-owner must devote full-
time hours to the business.  

Establishing Economic Disadvantage as an EDWOSB
A small business qualifies as an economically disadvantaged women-
owned small business (EDWOSB) if a woman-owner can demonstrate 
that her ability to compete in the free enterprise system has been im-
paired due to diminished capital and credit opportunities compared to 
others in the same or similar line of business.  The woman’s person-
al adjusted gross income from the past three years must be less than 
$350,000, excluding ownership interest in the concern, equity interest 
in a primary residence and funds invested in an IRA or other retirement 
account.  In addition, the woman’s net worth must be less than $750,000 
and the fair market value of all of her assets must be less than $6 million.  
The financial condition of the woman’s spouse will be considered where 
a spouse has a role in the business as an officer, employee, director or 
has provided financial support to the business.  Providing credit, guaran-
teeing a loan and lending money all count as financial support.  

Certification Required
To participate, a WOSB or EDWOSB must either receive approved 
third party certification or self-certify and submit supporting docu-
mentation to the contracting officer.  A small business must register 
in the Central Contractor Registration (CCR) database and submit 
representations  to the Online Representations and Certifications Ap-
plication (ORCA) that it is a qualified WOSB or EDWOSB. A small 
business must also submit a copy of the WOSB Program Certification.  
A company is subject to penalties if it misrepresents compliance with 
the program requirements.  

Can You Joint Venture for WOSB or EDWOSB Set-Asides?

Currently, only small businesses may joint venture to compete for 
WOSB and EDWOSB set asides. A small business that joint ventures 
with a large business to compete for a WOSB or EDWOSB contract 
would not be considered small for the purposes of that contract.    

The Small Business Administration rules of affiliation, found at 13 
C.F.R. § 121.103, apply to joint ventures.  Therefore, if two firms joint 
venture to compete for a WOSB or EDWOSB set aside, the contract-
ing officer must combine the receipts or number of employees of the 
two firms to determine whether the joint venture is small under the 
North American Industry Classification Systems (NAICS) code as-
signed to the contract.    
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In the future, SBA may establish a mentor-protégé program for the 
WOSB Program. The Small Business Jobs Act of 2010 (Public Law 
111-240) authorizes the establishment of mentor-protégé programs for 
SBA small business programs (WOSB, HUBZone, SDVOSB) simi-
lar to the mentor-protégé program currently in place for 8(a) small 
businesses. Under an SBA-approved mentor-protégé program, a large 
business may joint venture with a small business as an exception to 
the normal rules of affiliation. Under an approved mentor-protégé re-
lationship, the joint venture would be treated like a small business 
in competing for set asides. However, SBA is still evaluating how 
the new law will apply to its programs. Currently, the SBA takes the 
position that the statute does not apply to the WOSB Program without 
further rulemaking.    

When Can a Contract be Set Aside for WOSBs 
or EDWOSBs?

The ability of the federal government to set aside a competition de-
pends upon the expected value of the contract, whether women-owned 
businesses are expected to compete and perform at a fair price, and 
whether women are “underrepresented” or “substantially underrepre-
sented” in the applicable industry.  The SBA has exclusive authority to 
determine which industries may be included as those in which women 
are “underrepresented” or “substantially underrepresented.” Surpris-
ingly, SBA has targeted few construction industries for inclusion in 
the WOSB Program.      

A contracting officer may set aside a competition solely for WOSBs if: 
(1) the contract’s anticipated award value does not exceed $3 million, 
(2) the contracting officer has a reasonable expectation that two or 
more WOSBs will compete, (3) the award can be made to a WOSB at 
a fair and reasonable price, (4) the NAICS code assigned to the solici-
tation, invitation for bid, or quote is in an industry in which SBA has 
designated that WOSBs are “substantially underrepresented.”  

The federal government may set aside a competition solely for ED-
WOSBs if the first three requirements above are satisfied, and the 
NAICS code is an industry in which the SBA has designated that ED-
WOSBs are “underrepresented.”  A complete list of the 83 industries 
in which the SBA has determined that women are underrepresented 
or substantially underrepresented can be accessed through the SBA 
website, or directly at http://www.sba.gov/sites/default/files/files/gc_
wosb_naics_grids.pdf.   

Which Construction Industries Are Eligible?

The SBA has identified 83 eligible NAICS codes. While the SBA has 
included some construction industries as industries where women are 
“underrepresented,” it is unbelievable that the SBA does not consider 
women “substantially underrepresented” in a single construction in-
dustry. Therefore, contracting officers may not set aside any construc-
tion contracts for WOSBs.  

The contracting officer has the option, but is not required, to set aside any 
contracts for WOSBs or EDWOSBs, even if the NAICS code is included 
for an industry where women are substantially underrepresented.  

The final rules specify that the SBA’s determination of applicable NA-
ICS codes may not be appealed by any party.  SBA states in the final 
rule that it is “committed to making an on-going effort to obtain ac-
curate and timely data to use in the anticipated updates to the list of 
eligible industries.” However, SBA declined to establish a timetable 
for updating the eligible industries. So, it is unclear when and how the 
SBA will proceed to update the list of industries.    

Conclusion

For women-owned businesses that meet the criteria and perform ser-
vices in the applicable industries, the WOSB Federal Contracting 
Program may provide additional opportunities to gain experience in 
the federal marketplace. However, for most women business owner in 
construction industries, the program provides few real benefits.  
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