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Author’s note: I joined the American Society for Testing and Materials’ (ASTM) 
Committee E50 and Subcommittee E50-02 to monitor the Vapor Intrusion (VI) Standard 
Practice. 

When it went out on its final ballot in November 2007, I submitted the only negative vote 
and comment on the E50 ballot that had to be resolved by further ballot.

Standard Practice E 2600 Assessment of Vapor Intrusion into Structures on Property 
Involved in Real Estate Transactions (VI Standard Practice), released on March 3, 2008, 
by ASTM International’s Committee E 50 (the committee), is intended to assist real 
estate buyers or lenders in evaluating relevant environmental conditions.

Unfortunately, it oversimplifies a complex issue, encourages environmental professionals 
to speculate about unhealthy levels of chemicals found in the indoor air of buildings and 
undermines the use of the current Phase I Standard to satisfy “all appropriate inquires” 
under the federal Superfund law.

What Is Vapor Intrusion?

Vapor intrusion is the migration of volatile chemicals from subsurface soil or ground 
water contamination into overlying buildings. Chemicals migrate as soil gas through soil 
pore spaces and can enter buildings through cracks in foundations and utility conduits. 
Volatile chemicals can then accumulate, causing human exposure to a greater degree than 
if disbursed in open, ambient air.

Assessment of the potential vapor intrusion pathway is part of conducting a human health 
risk assessment associated with volatile chemical spills. Recently, VI has received a great 
deal more attention as a pathway for exposure. The committee -- the author of the 
ubiquitous Phase I standard for environmental site assessments known as “Standard 
Practice E 1527-05 for Environmental Site Assessments: Phase I Environmental Site 
Assessment Process” -- issued VI Standard Practice to provide guidelines on VI 
assessment in real estate transactions.

The VI Standard Practice

The VI Standard Practice sets out to define good commercial and customary practice for 
conducting a VI assessment in a real estate transaction through a four-tier approach.
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The most problematic tier, tier 1, is a screening tool to determine if a “potential vapor 
intrusion condition” (pVIC) exists at the target property. The information considered is 
similar to Phase I of the E 1527-05 standard. The minimum search distances surrounding 
the target property are a subset of those in a Phase I assessment, but also take ground 
water direction into consideration. When potential sources of volatile chemicals are 
identified, environmental professionals are directed to presume that a pVIC exists unless 
sufficient information rules it out.

A pVIC is a presumed human health risk assessment conclusion; it is the potential 
“presence or likely presence of any [chemical of concern] in the indoor environment of 
existing ... structures ... at a concentration that presents or may present an unacceptable 
health risk to occupants.” If a pVIC is identified (or presumed), the contamination’s 
source must be added as a recognized environmental condition (REC) to any associated 
Phase I environmental site assessment.

Tier 2 provides a more refined screening process that focuses heavily on information 
regarding the contamination’s source and the plume emanating from that source. It can 
include invasive sampling of soil, soil gas and/or groundwater at or near the target, where 
plume delineation data is not available for the known or suspected contaminated sites 
within the appropriate distance. If a pVIC cannot be screened out at the first two levels, 
the user may move to a more sophisticated environmental sampling.

Tier 3 is essentially a full-blown VI assessment at the property using appropriate state or 
federal guidelines.

If a VI condition exists, tier 4 offers potential mitigation techniques that may be used as 
an alternative to further site-specific evaluation. The VI Standard Practice allows that at 
any point in the process, the user can jump to pre-emptive mitigation in lieu of further 
pathway evaluation. It is assumed that this option would be frequently exercised, which 
may be true where the target property is being redeveloped or where the building can be 
easily retrofitted.

There are several problems with the VI Standard Practice.

l. Identification of pVIC is speculation about potential health risks.

In tier 1, environmental professionals are called upon to presume the potential presence 
of unhealthy levels of chemicals of concern in the indoor air environment based on little 
more than that a potential volatile source exists within the search distances.

In Section 8.6 of the VI Standard Practice, environmental professionals are directed to 
presume and identify a pVIC where a volatile release is present or suspected within 2,640 
feet (to as much as 5,280 feet) up-gradient of the target unless information is available to 
rule it out. Environmental professionals who issue a written determination based on this 
presumption should consider whether any scientific basis actually exists to support it.
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Is it likely that a leaky dry cleaning establishment will generate unhealthy levels of PCE 
in air breathed by inhabitants of a building one mile away? If the likelihood is low, will 
the new VI Standard Practice be an effective defense for environmental professionals 
against a building owner who claims tenants were unnecessarily alarmed, or a sale or 
loan fell through based on speculation that the building’s indoor air may put inhabitants 
at risk?

2. The “user” may not resolve the issue.

The committee has developed the VI Standard Practice to be used primarily in the context 
of a transaction, not as a step-wise application of federal or state VI guidance by the 
responsible party or agency. Parties paying for an environmental professional’s services 
often have no stake in or responsibility for clean-up of the environmental conditions that 
may be the source of vapors. In addition, those parties may not yet have an ownership 
interest in the target property. There is no reason to assume that the user of the VI 
Standard Practice will feel compelled to pay for additional levels of sampling and 
analysis needed to resolve the issues created by the environmental professional’s 
presumed identification of a pVIC.

3. The VI Standard Practice undermines Phase 1 of E 1527-05 and creates confusion 
about its own relationship to “all appropriate inquiry.”

The VI Standard Practice had been publicized as a mechanism to resolve perceived 
confusion in the marketplace regarding whether a VI analysis was, or was not, part of a 
Phase I environmental site assessment. However, the VI Standard Practice likely will 
generate substantial confusion about whether environmental professionals need to 
consider and identify releases that affect the target by a vapor pathway when they are 
only hired to perform Phase I assessments.

The basis for the existing confusion, as articulated by the E50.02 Task Group, is that the 
definition of REC in E 1527-05 expressly includes the identification of releases and 
threatened releases “into structures on the property,” but the list of items that are 
excluded from E 1527-05 as “non-scope,” includes “indoor air quality.” Apparently, in 
the Task Group’s view, environmental professionals could not identify releases that relate 
to the property by the VI pathway without making a determination about indoor air 
quality.

To resolve this perceived conflict, the Task Group concluded that the “indoor air quality” 
non-scope listing trumps the definition of REC and excludes VI considerations from a 
Phase I assessment. Section 5.1 of the VI Standard Practice simply ignores the language 
of the REC definition regarding releases into structures, at least to the extent that 
migration into the building is via the VI pathway.

Full-blown VI analysis that reaches conclusions about “indoor air quality” is and always 
has been, beyond the scope of a Phase I assessment. However, the identification of 
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releases that likely cause chemicals to enter the target building in vapors is entirely within 
the scope of a Phase I assessment. 

Section 5.1 of the VI Standard Practice states:

“Indoor air quality, and therefore vapor intrusion as a contributing indoor air issue, is a 
non-scope consideration in a Phase I [assessment] conducted in accordance with the 
ASTME 1527 standard. This standard is not meant to preclude an environmental 
professional from providing a professional opinion in the Phase I [assessment] on the 
impact of potential vapor migration onto a target property if deemed necessary to satisfy 
“all appropriate inquiry.”

The second sentence of Section 5.1 was not part of the standard as it was voted on in the 
final ballot by the committee.

It was added as an attempt to address the concerns raised by my negative comments. 
However, I had requested that all of Section 5.1 be stricken from the VI Standard 
Practice. The result of adding the language reveals the underlying ambiguity: Is the 
Committee saying that releases linked to a target property by a vapor migration pathway 
are properly within the scope of an E 1527-05 Phase I? Or, is application of this standard 
necessary to adequately identify those RECs?

Whatever the specific language may be, inherent in the screening level tiers of the VI 
Standard Practice is the idea that releases related to the property by the vapor migration 
pathway are not identified as RECs under Phase I. The end result, contrary to the Task 
Group’s stated intent of eliminating confusion in the marketplace, is that the VI Standard 
Practice will leave both users and environmental professionals unsure about whether or 
not the identification of offsite volatile releases is appropriately a part of an E 1527-05 
Phase I assessment.

For all of the reasons stated above, the VI Standard Practice should not be employed as 
currently written. Anyone hiring a consultant to conduct a Phase I assessment consistent 
with E 1527-05 should confirm the expectation that if the environmental professional 
believes, based on the exercise of reasonable professional judgment, that a nearby volatile 
spill likely is causing soil gas levels at the target to exceed screening or target levels, that 
spill should be identified as a REC associated with the target property.

In other words, a source of vapor contamination should be evaluated in a way logically 
consistent with a source that causes contaminants to migrate to the target property in 
groundwater. Consultants should not be permitted to undermine the Phase I report as “all 
appropriate inquiry” by inserting any statement that suggests that they have not 
considered any particular contaminant migration pathway in reaching their conclusions.

The new VI Standard Practice establishes a short-hand risk assessment process that is 
unnecessary in a transaction screen, is unjustified, and is potentially harmful to the 
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interests of building owners, tenants and inhabitants. The standard should not be applied, 
as written, but all appropriate RECs should be identified under the existing ASTM E
1527-05 framework.
Determining whether subsurface releases are contributing unhealthy levels of 
contaminants to indoor air is too complex and too important for speculation. If the issue 
is significant, particularly in a situation involving existing structures, the question should 
be answered using the most appropriate and applicable vapor intrusion guidance, not 
presumptions.

Christopher M. Roe is a partner in the Chester County office of Fox Rothschild. His 
practice focuses on issues related to the environment, chemical handling and exposure, 
and mass tort defense. He can be reached at 610-458-4987 and croe@foxrothschild.com. 
Roe’s colleague, Derald Hay, assisted with this article.


