
Gift Taxes

‘Steinberg’ Provides Road Map
For Net Gift Valuation Discounts

E state planning practitioners weren’t surprised by a
U.S. Tax Court ruling that the value of a gift was
decreased by the recipient’s assumption of poten-

tial estate liability, but were pleased with the thorough-
ness of the opinion.

The Sept. 16 division opinion in Steinberg v. Commis-
sioner, T.C., No. 23865-11, 145 T.C. No. 7, 9/16/15, held
that the willing buyer and willing seller test combined
with the Internal Revenue Service’s actuarial mortality
and interest tables applied to determine the amount of
the decrease in value (180 DTR K-4, 9/17/15).

Judge Kathleen Kerrigan ruled that the fair market
value of property gifted by Jean Steinberg to her four
daughters was reduced by the possibility that the
daughters would owe substantial estate tax if Steinberg
died within three years of the gift and agreed with value
of the reduction computed by Steinberg’s expert.

‘Gross-Up’ Risk. Steinberg was 89 years old when she
made the gift in 2007. Under the ‘‘gross-up’’ provision
in tax code Section 2035(b), a person’s gross estate is
increased by the amount of any gift tax paid on a gift
made within three years of the person’s death. Con-
gress enacted the provision to eliminate the incentive to
make deathbed transfers with the intent of reducing es-
tate tax liability.

David A. Handler, a trust and estates partner at Kirk-
land & Ellis LLP in Chicago, told Bloomberg BNA on
Sept. 17 that the decision wasn’t a surprise based on the
court’s 2013 ruling in the same case that the liability as-
sumption could reduce the value of the gift (190 DTR
K-2, 10/1/13).

Kerrigan’s 2013 decision allowed Steinberg to go for-
ward with the case to prove that the potential estate tax
liability reduced the value of the gift and by how much.

IRS’s Published Tables. In the Sept. 16 decision, Kerri-
gan affirmed Steinberg’s valuation based on the IRS’s
actuarial mortality tables under Section 2035(b) and its
interest rates under Section 7520.

Matthew A. Levitsky, a tax and estate planning asso-
ciate at Fox Rothschild LLP in Blue Bell, Pa., told
Bloomberg BNA on Sept. 16 that the case showed ‘‘the
broad reach of the willing buyer/willing seller standard
when valuing a gift.’’

Steinberg’s gift was a ‘‘net gift,’’ because the daugh-
ters agreed to pay the gift tax due on the combined $109
million transfer.

‘‘The court really covered all the bases,’’ Handler
said.

Donor Benefit, Donee Detriment. The Tax Court found
detriment to the donees, comparing the case to a U.S.
Court of Appeals for the Second Circuit decision, Eisen-
berg v. Commissioner, 155 F.3d 50 (2d Cir. 1998), which
held that a gift of stock was reduced by the assumption
of built-in capital gains tax liability, because a willing
buyer would require a price reduction to assume that li-
ability.

Handler noted that the court wasn’t persuaded by the
IRS’s argument that Steinberg wasn’t receiving any
benefit from the liability assumption as donor, because
only her estate would benefit.

Practical Applicability. Handler said ‘‘the arrangement
wasn’t a common estate planning tool, because if the
client is younger, the reduction for the assumption of li-
ability isn’t that much. If the client is older, the risk of
assuming the liability may be too high.’’

Handler added that an estate planner could get a let-
ter from a doctor attesting to a donor’s health. ‘‘If the
person is in poor health, there could be a larger reduc-
tion in the gift tax, but there would also be greater risk
of estate tax liability,’’ he said.
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