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The U.S. Constitution estab-
lished a unique form of 
government involving a divi-

sion of powers between the federal 
government and the states. The 
advent of new technologies, how-
ever, has challenged the allocation 
of regulatory power between fed-
eral and state governments. A litany 

of groundbreaking technologies—steamboats, railroads, 
airplanes, automobiles, telecommunications, the Inter-
net—has raised tough questions about a long-standing 
debate: whether a single national body of federal law or 
a mix of differing state laws would better advance the 
public interest. Now, drone technology is poised to be 
one of the fastest growing industries in U.S. history, with 
the potential to revolutionize commercial activity as well 
as the public’s perspective of robotics and autonomous 
systems. In doing so, drones raise similar questions 
about the appropriate balance between federal and state 
regulation.

As commercial uses of drones continue to develop, 
their popularity is skyrocketing. Studies estimate that 
during the first decade following drone integration into 
the national airspace system (NAS), the industry will 
create more than 100,000 high-paying jobs and contrib-
ute nearly $100 billion to the nation’s economy.1 The 
proliferation of this remarkable technology is being 
impeded, however, by a muddled legal and regula-
tory framework that is the product of old controversies 
over federal and state power. Numerous state and local 
laws regulating drones conflict with both the Federal 
Aviation Administration’s (FAA’s) assertion of exclusive 
authority over the national airspace and its resolve to 
establish a single national policy for drones.2

In 2012, Congress passed the FAA Modernization and 
Reform Act (FMRA), which required the FAA to integrate 
drones into the NAS.3 At the time of the FMRA’s passage, 
public concern about domestic drone use was at an 
all-time high. The media portrayed drones as having mil-
itary applications, and the controversy surrounding the 
National Security Agency (NSA) collecting data on U.S. 
citizens was exposed.4 In reaction, many states and cities 
passed laws directly targeting drones, including laws that 
regulate or prohibit persons from operating, weaponiz-
ing, or using drones for spying.5

In 2015, legislatures in 45 states considered 168 bills 
affecting drones, while 20 states enacted 26 laws regu-
lating drone use.6 Yet many of those laws may encroach 
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on the sovereignty of the federal government. Whether 
federal law and regulation will preempt state and local 
laws vis-à-vis drones is an emerging issue.7

This article first describes how federal preemption cur-
rently applies in the aviation context, and then analyzes 
the potentially fraught relationship between the inter-
ests of federal, state, and local governments in regulating 
drones. The article next highlights a recently introduced 
federal legislative measure that could provide a path to 
reconciling those regulatory interests. The article con-
cludes that state and local authorities should regulate 
drone uses with restraint, recognizing the need to encour-
age, not suffocate, the burgeoning drone industry and the 
breadth of federal regulatory authority over aviation.

Aviation and Federal Preemption
The doctrine of preemption derives from the Suprem-

acy Clause of the U.S. Constitution, which states: “This 
Constitution, and the laws of the United States which 
shall be made in pursuance thereof . . . shall be the 
supreme law of the land . . . anything in the Constitution 
or laws of any State to the contrary notwithstanding.”8 
Congressional intent to preempt state law can be either 
express or implied—that is, explicitly stated in a stat-
ute’s language or implicitly contained in its structure and 
purpose.9 When a court determines that federal law pre-
empts state law, the state law must yield;10 at its core, the 
question is one of statutory intent.11

The U.S. Supreme Court recognizes three types of pre-
emption: (1) express preemption, (2) implied conflict 
preemption, and (3) implied field preemption. Express 
preemption is when the language of the federal stat-
ute explicitly demonstrates Congress’s intent to preempt 
state law.12 The FMRA does not contain an express pre-
emption clause. In fact, within the aviation arena, statutes 
containing express preemption provisions are rare, the 
most notable of which being the Airline Deregulation 
Act of 1978. That Act prohibits states from enacting laws 
“related to a price, route, or service of an air carrier that 
may provide air transportation.”13 In addition, Congress 
has expressly asserted “exclusive sovereignty of airspace 
of the United States,” and placed “exclusive authority for 
regulating the airspace above the United States with the 
[FAA].”14 Although that clause seems to show Congress’s 
intent to preempt all state laws, courts have held that 
there is no general express preemption in the field of avi-
ation.15 Instead, courts may infer intent either through a 
conflict between a federal law and a state law, or by find-
ing that Congress has occupied the “field.”16
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Under implied conflict preemption, state law is pre-
empted to the extent that it actually conflicts with 
federal law.17 This occurs when it is physically impos-
sible for a private party to comply with both state and 
federal requirements,18 or where state law “stands as an 
obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress.”19 Under the 
physical impossibility doctrine, even if one sovereign’s 
law intends to give a person a right to engage in behav-
ior that the other sovereign’s law intends to forbid, the 
U.S. Supreme Court has made clear that preemption 
does not ipso facto result.20 This is so because a person 
could comply with both federal and state law simply 
by abstaining from the behavior.21 Hence, when federal 
and state laws are mutually inconsistent, it is physi-
cally possible to comply with both unless federal law 
requires what state law forbids (or vice versa).22 Simply 
put, the physical impossibility doctrine is “vanishingly 
narrow” and rarely applied by courts.23

Under the frustration of purpose doctrine, any 
state law that “stands as an obstacle” to the accom-
plishment of a federal statute’s objective would be 
preempted.24 The FMRA’s objective is to integrate civil 
drones into the NAS.25 Suppose a state law banned the 
civil use of drones entirely. That law would be sub-
ject to preemption: private sector drone use has risen 
considerably, and any such ban would only hinder the 
FAA’s efforts to integrate drones.26 In contrast, state 
laws prohibiting persons from weaponizing drones 
or using drones for voyeurism arguably would not be 
preempted.27 Those laws do not ban the operation of 
drones, restrict flight altitude and flight paths, or reg-
ulate navigable airspace. Nor do those laws conflict 
with current federal law. Thus, they would not “stand 
as an obstacle” to the “accomplishment and execution” 
of the federal objectives. In effect, states can place 
some restrictions in “areas that impact aviation as long 
as they do not prevent the [FMRA] from accomplishing 
its purpose.”28 Further, any threat of conflict preemp-
tion may be assuaged by certain exceptions in state 
laws that specifically allow FAA integration of drones 
into the national airspace while addressing concerns 
for privacy or safety.29

Under implied field preemption, state law is pre-
empted where it regulates conduct in a field that 
Congress intended the federal government to occupy 
alone.30 That intent—typically determined on a case-by-
case basis—may be inferred from a “scheme of federal 
regulation . . . so pervasive as to make reasonable the 
inference that Congress left no room for the States to 
supplement it,” or where an act of Congress “touch[es] 

a field in which the federal interest is so dominant that 
the federal system will be assumed to preclude enforce-
ment of state laws on the same subject.”31 Although the 
breadth of federal laws and regulations in aviation is 
extensive, courts have routinely held that states may 
enact laws within aviation subfields.32

At the same time, any attempt by states to reg-
ulate certain subfields within aviation, including 
noise control and safety, will almost certainly be pre-
empted.33 Likewise, any law restricting—directly or 
indirectly—flight altitude and flight paths, opera-
tional bans, or any regulation of navigable airspace 
could be preempted.34 In fact, the FAA has stated that 
it has sole “authority to regulate the areas of airspace 
use, management and efficiency, air traffic control, 
safety, navigational facilities, and aircraft noise at its 
source.”35 Thus, the FAA considers any state opera-
tional drone restrictions on flight altitude, flight paths, 
or airspace to infringe on its authority. On the other 
hand, if the state narrowly targets a highly localized 
area of drone operations and relates it to matters of 
traditional state concern generally not subject to or 
addressed by federal regulation—such as land use, 
zoning, privacy, or trespass—preemption is less likely 
and the state law may survive.

Preemption and Drones
The FAA recently issued final regulations (14 C.F.R. 

part 107) allowing for the commercial use of drones 
weighing less than 55 pounds.36 Part 107, however, 
did not include a preemption provision. Addressing 
concerns about part 107’s lack of a preemption provi-
sion, the FAA noted that preemption issues involving 
drones necessitate a case-specific analysis that is not 
appropriate in a rule of general applicability.37 Addi-
tionally, the FAA conceded that certain legal aspects 
concerning drone use may be best addressed at the 
state or local level. For example, state law and other 
legal protections for individual privacy may provide 
recourse for a person whose privacy may be affected 
by another person’s use of a drone.38

Whether it is better to have a single federal law or 
a variety of state and local laws is open to debate. The 
FAA contends that attempts by state and local govern-
ments to regulate the operation or flight of aircraft 
raise substantial air safety issues.39 According to the 
FAA, if a significant number of states and cities enact 
laws regulating drone operations, fractionalized con-
trol of the navigable airspace could result.40 The FAA 
argues that this patchwork of differing restrictions 
conflicts with its jurisdiction and could severely limit 
its flexibility in controlling airspace and flight patterns 
to ensure safety and an efficient air traffic flow.41 From 
the FAA’s perspective, a navigable airspace free from 
inconsistent state and local restrictions is necessary to 
maintain a safe air transportation system.42

Advocates of federal preemption of drone 
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operations contend that a patchwork of state and local 
laws would not only cause “confusion about where 
commercial [drone] operators could fly,” but also 
“may erode, rather than enhance, safety.”43 This leit-
motif echoes U.S. Supreme Court case law such as 
City of Burbank v. Lockheed Air Terminal, Inc. That 
case involved a local city ordinance that prohibited 
planes from taking off from the airport during certain 
hours of the day.44 The Supreme Court struck down 
that ordinance as preempted by the federal regulatory 
scheme.45 Expressing its fear regarding local control 
of airspace, the Court stated, “If we were to uphold 
the Burbank ordinance and a significant number of 
municipalities followed suit, . . . fractionalized con-
trol . . . would severely limit the flexibility of FAA in 
controlling air traffic flow. The difficulties of schedul-
ing flights to avoid congestion and the concomitant 
decrease in safety would be compounded.”46

Those advocates also argue that it is unnecessary 
for state or local governments to enact drone-spe-
cific legislation because existing state laws on privacy, 
harassment, and trespassing already cover unlawful 
acts committed with drones. For example, some are 
concerned about the use of drones to commit physical 
intrusions that capture photography in inappropriate 
locations or to advance voyeuristic interests. But exist-
ing state laws already address many of the public’s 
privacy-related concerns, such as unlawful surveillance, 
trespassing, voyeurism, and stalking.47 If anything, the 
invasion of someone’s privacy via a camera attached to 
a drone is just as offensive as if achieved by a person 
holding a zoom telescope, and is likely already prohib-
ited. A technology-neutral approach that incorporates 
drone use in existing laws would alleviate the need for 
new laws and not undermine the potential for numer-
ous beneficial uses of drones.

Opponents of federal preemption of laws regulating 
drone operations argue that a patchwork of state and 
local laws is not necessarily a bad thing. They note that 
most commercial drone activity takes place at limited 
altitudes close to the ground and within short horizon-
tal ranges—typically no more than one mile. Further, 
any safety hazards from operating commercial drones 
are inherently local to proximate persons or property. 
They contend that drone operations directly affect the 
health and welfare of persons in their local communi-
ties. These quality-of-life matters are typically subject to 
regulation under state and local police powers. Gener-
ally, consideration under “the Supremacy Clause starts 
with the basic assumption that Congress did not intend 
to displace state law.”48 Thus, if a state enacts legisla-
tion for the protection and maintenance of the health, 
safety, or general welfare of its citizens in fields that the 
states have traditionally occupied—land use, zoning, 
privacy, trespass, and law enforcement operations—
such laws fall within the historic concept of a state’s 
police power.49 These “police powers of the States [are] 

not to be [preempted] unless that was the clear and 
manifest purpose of Congress.”50 Therefore, unless that 
intent is clear, courts must not “invalidate state and 
local legislation.”51 In sum, opponents argue that states 
and cities—not the federal government—are in a better 
position to balance safety and economic productivity to 
regulate drones.

Similarly, FAA data pertaining to national drone 
incidents show that reckless drone use varies signif-
icantly from state to state and city to city.52 Indeed, 
almost one in five incidents of reckless drone use 
nationwide has occurred in densely populated areas 
with critical infrastructure. And not only does each 
state and city have its own topographic character-
istics, but operating a drone in an urban area as 
opposed to a rural setting also differs and each poses 
unique risks. The federal government’s “one size fits 
all” approach for every state, city, county, park, and 
school in the country is not practical. Hence, oppo-
nents argue that states need flexibility to enact rules 
that address their unique challenges.

Reconciling the Federal/State Tension over 
Regulating Drones

A bill recently introduced in the U.S. Senate 
included a proposal to address this inherent tension 
between federal and state regulation of drone opera-
tions. The bill, titled the FAA Reauthorization Act of 
2016 (FRA), specifically addressed federal preemp-
tion in the area of drone operations. Section 2142(a) 
of the FRA proposed to establish federal preemp-
tion of state and local laws relating to (1) the design, 
manufacture, testing, licensing, registration, certifica-
tion, operation, or maintenance of a drone, including 
airspace, altitude, flight paths, equipment, or technol-
ogy requirements; (2) the purpose of operations; and 
(3) pilot, operator, and observer qualifications, train-
ing, and certification.53 Yet under section 2142(b), 
state or local laws—including common-law causes of 
action—relating to nuisance, voyeurism, harassment, 
reckless endangerment, wrongful death, personal 
injury, property damage, or other illegal acts arising 
from the use of drones would not be preempted if 
they did not specifically relate to the use of a drone.54

Congress ultimately did not pass the FRA.55 None-
theless, the FRA’s preemption framework is important 
because it attempts to establish a single national pol-
icy for drones by explicitly granting the FAA supremacy 
over all laws seeking to regulate drone operations.

Conclusion
While certain laws enacted by various states are 

susceptible to preemption, until litigated in court or 
repealed by the legislature, there will continue to be 
legal ambiguity. With the FAA’s final regulations for 
commercial use of small drones having gone into effect 
in August 2016, several variables will greatly influence 
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the degree and scope of preemption. These include: 
(1) a reviewing court’s analysis of the breadth and per-
vasiveness of these regulations; (2) whether the FAA 
has previously regulated a particular subject matter 
within the relevant aviation subfield; (3) the nature of 
the state regulations, including whether the subject 
matter regulated by the state or city involves an issue 
within or related to matters of traditional state and local 
police powers; and (4) the degree of conflict between 
federal and state regulations on a subject.

In addition to the tension with federal authority, 
states must confront the confusing regulatory environ-
ment that arises when numerous local authorities seek 
to restrict drone operations. Concerned that individual 
political subdivisions in a state will pass separate and 
varying laws regulating the ownership or operation 
of drones, some states have enacted statutes barring 
local governments from doing so—in essence, pre-
empting local governments from regulating drones. 
For example, statutes in Arizona, Maryland, Oregon, 
and Virginia prevent local governments from enact-
ing more restrictive drone regulations.56 Each of these 
laws aims to strike a balance between the safety and 
privacy concerns of citizens and commercial interests, 
and to have a uniform, reasonable policy.

The surge in drone technology has tremendous 
economic potential for states that have a favorable 
regulatory environment for this burgeoning indus-
try. Therefore, state lawmakers must exercise caution 
to avoid enacting reactionary, burdensome, and 
restrictive laws specifically directed toward drone 
operations. Those laws risk alienating the drone 
industry and impeding economic development. 
Instead, state lawmakers should strike a balance that 
allows the use of drones for commercial and recre-
ational purposes while addressing citizen concerns 
in a narrowly tailored manner, recognizing that over-
reaching state laws may be preempted.
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