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FAQs as to Certificates of Insurance With Agreements of Sale 
and Leases
By Carl Anthony Maio and Robert W. Gundlach, Jr.

FAQ 1: In circumstances where a seller or 
landlord requires the buyer or tenant to 
produce a Certificate of Insurance, are 
any rights conferred upon the seller or 
landlord? 

Generally, the answer is no. A Certificate 
of Insurance is not an insurance policy. 
Rather, it is a document providing 
evidence that certain general types of 
insurance coverages and limits have 
been purchased by the party required 
to furnish the certificate. The certificate 
is generally a one-page “Acord Form” 
provided to the party named as the 
certificate holder. The document merely 
serves as evidence of the insurance 
maintained by the buyer or tenant. 
Examples of the type of insurance listed 
on the certificate are: commercial general 
liability, property, bodily injury, personal 
injury, advertising injury, automobile and 
workers’ compensation.  

A certificate holder is not an additional 
named insured simply because they are 
named on the Certificate of Insurance. 
No rights of defense or indemnity are 

conferred upon the certificate holder just 
because a Certificate of Insurance has 
been provided naming them on it.

FAQ 2: In order to be covered under the 
seller’s or the landlord’s insurance policy, 
what does a seller or landlord need to 
require a buyer or tenant to do?  

Name the seller or landlord as an 
additional named insured on its 
insurance policy.

FAQ 3: What must a seller or landlord 
request in order to be construed as 
an additional named insured on its 
insurance policy? 

A specific request must be made by the 
insured to the insurance underwriter to 
add the seller or landlord as an additional 
named insured to the insurance policy. 
That is, the existing insurance policy 
must be amended by the underwriter; 
whereupon, the additional named 
insured will have the same rights and 
responsibilities as the party named as the 
insured in the policy declarations. This 
can be accomplished by an endorsement 
and listing the additional named insured 
on the declaration page as an additional 
named insured.

FAQ 4: When the agreement of sale or 
lease is terminated, are there any options 
that can be added to existing insurance 
policies to extend the coverage? 

Generally, the answer is yes. General 
liability insurance policies customarily 
provide provisions that allow for either (a) 
extended reporting; or (b) tail coverage. 
Commonly, extended reporting is referred 
to as an “extended discovery period.” 
An extended discovery period is a 
designated period of time after the policy 
has expired. The purpose is to allow the 
insured to report claims that are made 
against the policy after the expiration 
date. The policy limits, occurrence and 
aggregate limit caps remain the same. 

The designation “tail” gets its name 
because the coverage applies at the end 
of the policy period. Generally in the 
professional liability or general liability 
context, a claims made policy provides 
for the purchase of a “tail” prior to the 
expiration or cancellation of the policy 
and covers occurrences, acts or omissions 
committed on or after the policy 
expiration date. The policy itself will set 
forth a formula as to how a premium is 
calculated depending upon the length of 
time for which the tail is purchased.  

FAQ 5: How does the seller or landlord 
determine if the buyer’s or tenant’s 
insurance policy contains any policy 
exclusions? 

All policies issued by insurance 
companies contain exclusions either 
within the common policy provisions or 
by endorsement. The courts have spent 
decades interpreting policy coverage and 
exclusions – often without consistency 
or uniformity. Best practices require the 
seller or landlord to review the policy 
exclusions so as not to be lured into 
a false sense of security by the mere 
existence of an insurance policy.  

Fox Rothschild can be helpful in those 
circumstances where there is uncertainty 
about insurance policy coverages.
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In TGR Warehousing, LLC v. Borough 
of Berwick Zoning Hearing Board, No. 
473 C.D. (Filed: January 9, 2015), the 
Commonwealth Court of Pennsylvania 
refused to apply the natural expansion 
doctrine to permit the operator of a 
nonconforming recycling center to expand 
its operations for the storage and transfer 
of solid municipal waste. 

Under the natural expansion doctrine, 
certain nonconforming uses may be 
expanded in scope, as a matter of right, 
to accommodate a business’ increase 
in magnitude, provided the expansion 
is over property previously occupied by 
the owner at the time the ordinance was 
enacted. See Township of Chartiers v. 
William H. Martin, Inc., 542 A.2d 985, 
988 (Pa. 1988). Generally speaking, 
a municipality may not prohibit the 
natural expansion of a nonconforming 
use. However, the Supreme Court of 
Pennsylvania has held that a property 
owner’s right to expand a nonconforming 
use may be restricted if the proposed use 
would have an adverse impact on public 
health, safety and welfare. See Gilfillan’s 
Permit, 140 A. 136, 138 (Pa. 1927); 
Silver v. Zoning Board of Adjustment, 
255 A.2d 506, 507 (Pa. 1969).

In the instant case, the plaintiff, TGR 
Warehousing, LLC, which operates 
a nonconforming recycling center in 
Berwick, Pennsylvania, requested a 
special exception to expand the recycling 
center and add a station for the storage 
and transfer of solid municipal waste. 
According to TGR, the waste would be 
stored at the station for a maximum of 72 
hours and then transported to a landfill. 

TGR argued that the enlargement and 
expansion of its nonconforming structure 
was permissible under the Borough of 
Berwick’s Zoning Ordinance and the 
natural expansion doctrine. 

After a hearing, the Borough of Berwick 
Zoning Hearing Board denied TGR’s 
application for a special exception, 
holding that the proposed transfer 
station would be more objectionable 
in its operations with the addition of 
solid waste. The board cited increased 
noise, fumes and odors as reasons for 
the denial, holding that the use would 
be incompatible with the “present 
character” of the zoning district and the 
adjoining properties, which include a 
school and football field. The board also 
noted that TGR had previously obtained 
a special exception for a structure 
expansion and that only one was 
permissible under the ordinance. 

TGR appealed to the trial court, which 
upheld the Board’s decision. The 
court rejected TGR’s arguments under 
the natural expansion doctrine and 
disagreed that the transfer station would 
be a natural expansion of an existing, 
nonconforming use. The court noted that 
the natural expansion doctrine deals 
primarily with a change in the volume, 
rather than the character, of a business’ 
expansion. The change from “clean 
recycling materials” to solid municipal 
waste rendered the natural expansion 
doctrine inapplicable. 

On appeal to the Commonwealth Court, 
TGR asserted that the trial court erred 
in failing to apply the natural expansion 
doctrine. It noted that the ordinance’s 

definition of “solid waste facility” 
includes both recycling facilities and 
transfer facilities, as well as landfills, 
and therefore, TGR was not changing 
the intended use of the property. 
TGR maintained that the proposed 
modification was a natural expansion of 
an existing, nonconforming use under the 
Chartiers decision.  

The Commonwealth Court disagreed, 
stating that TGR’s reliance on Chartiers 
was misplaced. In Chartiers, a landfill 
operator was permitted to increase its 
daily volume under the natural expansion 
doctrine where the operator was not 
“changing the intended use of the 
property.” See 542 A.2d at 989. Here, 
according to the court, the change in the 
type of materials, from clean recyclable 
materials to solid waste, was dispositive, 
notwithstanding the definition of the 
term “solid waste facility” under the 
ordinance. The board’s determination 
that the proposed change in use would 
be incompatible with the adjoining 
properties and character of the zoning 
district was not an abuse of discretion, 
and the board properly found that TGR 
was not entitled to a second special 
exception to expand the nonconforming 
use under Section 906(d) of the 
ordinance. Therefore, the court refused to 
overturn the ruling of the trial court. 

Pennsylvania Commonwealth Court Deems Natural Expansion Doctrine 
Inapplicable to Expansion of Nonconforming Recycling Center 
By Stephen H. Kalis

Stephen H. Kalis 
610.458.3119
skalis@foxrothschild.com
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The NJ Appellate Division Finds Governing Body Is Not Required to 
Affirmatively Act in Response to Master Plan Recommendation 
By Jack Plackter

In this case, John E. Myers & Diane D. 
Myers, Trustees v. Ocean City Zoning 
Board of Adjustment and City of Ocean 
City 2014 W.L. 7565888 N.J. Super. 
(App. Div. 2015), the City of Ocean 
City appeals from the trial court’s order 
compelling it to  respond to a proposed 

zoning change recommended by the 
Ocean City Planning Board in its Master 
Plan Reexamination Report.

Interpreting N.J.S.A. 40:55D-62(a), the 
trial court concluded that a governing 
body must adopt an ordinance consistent 
with a proposed changed in a re-

examination report, or the governing 
body may affirmatively reject the 
recommended change after a hearing. 

The Appellate Division agreed with the 
city that the statute does not require 
the governing body to affirmatively 
act in response to a master plan 
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recommendation so long as the existing 
ordinance is substantially consistent with 
the master plan’s land use and housing 
elements.  

Facts and Legal Discussion   

At issue in this case was a master plan 
recommendation as a result of the city’s 
2012 Master Plan Re-examination 
Report. The report recommended a 
zoning change for certain residential 
properties located in the Beach and 
Dune Zone (B&D Zone). Since 1988, 
residential and commercial uses 
were prohibited in the B&D Zone and 
such zoning prohibited the expansion 
or rebuilding of certain pre-existing 
residential structures that were 
nonconforming uses and structures.  

The planning board recommended 
to deem such residential properties 
conditional uses and recommended 
several conditions designed to assure that 
the residences did not interfere with the 
flood preventative and other purposes of 
the zone.  

The city obtained the planning board’s 
re-examination report. However, the city 
took no action specifically regarding the 
recommended B&D Zone change.  

Two property owners in the B&D Zone 
went to the zoning board to seek to 
expand their residences to add decks, 
roofs over existing decks and permission 
to construct dormer additions to their 
homes. The zoning board denied the 
variance and, after the 2012 Re-
examination Report, the property owners 

sought an order to compel the city to 
adopt the recommended B&D zone 
change. The lower court granted the 
property owners their relief.  

The Appellate Division held that the court 
found nothing in the plain language of 
Section 62(A) of the Municipal Land 
Use Law requiring a governing body to 
affirmatively act in response to a re-
examination report. Rather, the court 
held that the statute only imposes 
conditions upon a governing body when it 
decides to act. The first sentence of the 
statute makes it clear that the adoption 
of a zoning ordinance or an amendment 
is permissive. The court further held 
that if a governing body chooses to 
adopt or amend an ordinance, it must 
do so only after adoption of a master 
plan. Furthermore, if the governing body 
decides to adopt an ordinance, then it 
is subject to the proviso that:  “… all of 
the provisions of such zoning ordinance 
or any amendment or revision thereto 
shall be substantially consistent with 
the master plans, land use and housing 
elements.”  

The court discussed the statutory scheme 
requiring re-examination of the master 
plan and found that a pre-existing zoning 
ordinance may become inconsistent with 
one aspect of the re-examination report. 
However, the statute does not expressly 
require any action by the planning board 
or the governing body. The court found 
no basis in the statute’s plain language 
for the property owners’ contention that a 
governing body must affirmatively provide 

reasons for its inaction, should it decide 
not to amend its zoning ordinance to 
make it consistent with the master plan 
recommendations. Interestingly, the 
court did not endorse Professor Cox’s 
comment in its land use treatise, which 
provides that it would seem unreasonable 
for delay in adopting an ordinance or a 
change recommended in a master plan 
re-examination report.

The court articulated a principle that 
dictum in an opinion of a higher court, 
i.e., the Appellate Division, is intended 
to provide guidance to courts that may 
consider an issue in the future, and 
courts are obligated to consider and are 
bound by such guidance.

Accordingly, the Appellate Division 
reversed the Trial Court’s order 
compelling the governing body to 
adopt an amendment to the zoning 
ordinance to conform to the proposed 
B&D Zone change. This case stands for 
the proposition that courts will continue 
to give municipalities broad latitude in 
connection with legislative acts such as 
considering an amendment or revision to 
a municipality’s zoning ordinance so long 
as constitution issues are not involved in 
such determinations.

Jack Plackter
609.572.2200 
jplackter@foxrothschild.com
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New Jersey Legislative Update 
By Jeffrey M. Hall
Toward the end of its session last year, 
the New Jersey Legislature passed 
legislation critically important for the 
state’s real estate industry. The New 
Jersey Permit Extension Act (PEA) was 
given an extended life as A3815/S2551 
was passed and then signed into law by 
Governor Chris Christie. Earlier, the New 
Jersey Economic Opportunity Act of 2013 
was amended, providing for a number of 
changes, both substantive and technical.

As initially crafted, the PEA was 
designed to deal with a variety of land 
use approvals and permits that had been 
approved or were expiring after January 

1, 2007. Prior to the passage of the bill, 
the PEA’s provisions were due to lapse at 
the end of last year. The bill moved the 
bar and now the approvals and permits 
covered by the initial legislation have 
been given new life through December 
31, 2015. However, no local approval 
will be extended beyond June 30, 2016. 
(Permits granted by state, regional, 
county and municipal agencies will be 
extended for a full year.)

When the PEA was first passed into 
law, New Jersey and the nation were 
experiencing difficult economic times 
set off by the collapse of financial 

institutions and the sharp decline of the 
stock market. As lenders were faced with 
increased capitalization requirements, 
sources of capital dried up. Further, the 
economy contracted and the confluence 
of these factors forced developers to 
suspend development projects. By 
extending approvals and permits that 
would otherwise lapse, the PEA kept 
alive these projects without the need 
for developers to expend substantial 
soft costs in seeking renewed approvals. 
It is important to note that the PEA’s 
provisions do not extend to every permit 
or approval.  
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Placed into the bill hopper early last 
year as the Economic Opportunity Act of 
2014, Part 3, the Economic Opportunity 
Act of 2014 was finally signed into law 
in late October of last year. The bill sent 
to the governor for signature in October 
was a much revised version of A3213/
S1551 after a number or wrinkles were 
smoothed out through the committee 
process in both the General Assembly 
and the Senate and the governor weighed 
in with a conditional veto. Not unlike its 
predecessor, the legislation targeted some 
areas and industries for more favored 
treatment. In early September, Governor 
Christie vetoed the bill, conditionally, 
recommending a number of changes. 
These changes were accepted by the 
General Assembly in late September 
and by the Senate in mid-October. The 
amended legislation was approved and 
became law on October 24, 2014, as P.L. 
2014, c.63.

The New Jersey Economic Opportunity 
Act of 2013 had folded a number of 
existing tax credit programs into the Grow 
New Jersey Program while also creating 
an infrastructure grant program called 
“The Economic Redevelopment and 
Growth (ERG) Program” designed to fuel 
economic development and job growth. 
While the program broadened eligibility 
requirements, the legislature and the 
governor felt the need to refine the 2013 
act to broaden its applicability and 
enhance opportunities.

Thus, a number of changes were made to 
the Grow New Jersey program, including:

•  The minimum amount of tax credits 
that can be sold was reduced from 
$100,000 to $25,000.

•  Atlantic City was added as a Garden 
State Growth Zone (GSGZ) (qualified 
projects in a now five growth zone cities 
are eligible for enhanced benefits).

•  Developers of projects in GSGZ cities 
can now include development costs as 
a qualified capital investment. Further, 
nonprofits in GSGZ cities can now 
submit a consolidated application for 
tax credits with a number of otherwise 
non-qualifying businesses. Similarly, a 
consolidated application can be filed 
for a project bringing a large-scale 
supermarket to Atlantic City or Camden.

•  The 50 percent tax credit for retained 
jobs calculation is now 50 percent 
of the base amount any bonuses 
that apply or 1/10th of the capital 
investment divided by the number of 
retained and new jobs over 10 years, 
whichever is less. 

•  The minimum required capital 
investment for rehab or improvement 
of warehousing, logistics, or research 
and development properties was 
reduced from $40 to $20 per square 
foot. Similarly, new construction was 
reduced from $120 to $60 per square 
foot of gross leasable feet.

•  Projects with at least $20 million in 
capital investment that create or retain 
at least 150 full time jobs located in 
certain southern counties can now 
be designated a Mega Project. This 
designation provides for enhanced tax 
credits.

•  Requirements for a qualified incubator 
facility were significantly lowered. For 
example, the facility size was cut in 
half to 50,000 square feet and the 
space requirement for exclusive use by 
a technology startup to 50 percent.

•  Vacant commercial buildings in excess 
of 100,000 square feet of office or 
laboratory vacant in excess of one year 
are potentially eligible for a bonus 
$1,000 per job tax credit. 
 

•  Atlantic City and Camden received 
favorable treatment. As an example, 
if the number of full-time employees 
actually exceeds the number specified 
in the incentive agreement, additional 
tax credits may be awarded on an 
annual basis.

Under the ERG program, deadlines have 
been extended. The deadline for filing 
an application for a residential project 
has been extended to July 1, 2016. 
Significantly, the deadline for procuring 
a temporary certificate of occupancy has 
been extended three years to July 28, 
2018. Finally, a tax credit program was 
created for redevelopers that donate $5 
million or more of public infrastructure 
or open space valued at $1 million or 
more. The test for these credits provides 
for a look-back period of no earlier than 
January 1, 2013, and eligibility for 
projects that have not received a GROW 
tax credit or an ERG grant. Credits under 
this program are capped at $25 million.

The passage of the 2014 act and the 
antecedent attention from different 
legislators and the governor’s office 
underscores the powerful effect the tax 
credit and grant program rationalized by 
the 2013 act. A number of economic and 
political objectives have encouraged the 
latest effort to drive growth in New Jersey, 
not the least of which is the governor’s 
focus on Atlantic City. Time will tell 
whether these latest changes bear fruit 
as envisioned by the many contributors 
to the latest economic incentive laws to 
emerge from Trenton. 

Jeffrey M. Hall
609.895.6755 
jhall@foxrothschild.com
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Philadelphia Water Department Implements New Stormwater Regulations
By Carrie Nase-Poust

Effective July 1, 2015, the Philadelphia 
Water Department (PWD) will be 
implementing new stormwater 
management regulations in order to 
meet the goals outlined in Green City, 
Clean Waters, which is Philadelphia’s 
25-year plan for managing combined 

sewer overflows. The new regulations 
will change the requirements for water 
quality volume, rate and treatment. The 
water quality volume requirement will 
increase from 1 inch to 1.5 inches. The 
peak release rate will decrease from 
0.24 to 0.05 cubic feet per second per 

acre of non-infiltrating impervious area. 
Lastly, the new regulations will require 
100 percent of surface runoff that cannot 
infiltrate into the ground to go through a 
pollutant reducing practice. The lowered 
release rate and pollutant reducing 
practice will only apply to projects in 
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the combined sewer area that cannot 
infiltrate.

In addition to the new technical 
regulations, PWD will also be 
implementing new procedures for 
the review and approval process. For 
example, PWD will generate simplified 
technical worksheets and application 

materials, which are anticipated to 
reduce review times. In addition, PWD 
will be implementing a new expedited 
review option. Also, a new Stormwater 
Management Guidance Manual and plan 
review website will be created in order to 
provide better information to developers 
and designers.

Carrie B. Nase-Poust
215.299.2030 
cnase-poust@foxrothschild.com
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Pennsylvania Supreme Court Rules Favorably for Plaintiff in 
Bruno v. Erie Insurance 
By J. Benjamin Nevius
In Bruno v. Erie Insurance, the plaintiffs 
discovered black mold in their home 
and submitted a claim under their 
homeowners’ insurance policy with Erie 
Insurance for mold remediation coverage. 
An Erie claims adjuster inspected the 
home with the assistance of a forensic 
engineer retained by Erie. They allegedly 
represented to the homeowners that the 
dangers of black mold were overstated 
in popular media and that the mold in 
the plaintiffs’ home was “harmless.” The 
plaintiffs continued to live in the home in 
reliance of these representations before 
developing serious medical complications 
allegedly attributable to the mold.  

After a lengthy appeals process, the 
Pennsylvania Supreme Court ultimately 
determined that the homeowners 
could sue Erie in tort for negligence 
committed by the adjuster during the 

claims investigation process. In so 
holding, the court distinguished duties 
created by contract from those existing 
independently as a social duty. Further, 
the Supreme Court held that the 
homeowners could sue the engineering 
consultant retained by the insurance 
company to evaluate the mold even 
though the homeowners did not have 
a direct contractual relationship with 
the engineering firm. Finally, the court 
determined that the homeowners did not 
need a certificate of merit to support a 
professional negligence claim against the 
engineer.

Courts have traditionally jumped at 
the opportunity to dismiss cases/
claims where actions in tort arise from 
a relationship created/governed by a 
written agreement. The Bruno decision 
sets a new and decidedly pro-plaintiff 

course by making it clear that tort and 
contract claims may now co-exist in 
a way that they may not have existed 
before. Contracting parties should be 
aware that their actions and conduct in 
the performance of an agreement may be 
subjected to heightened scrutiny in the 
future and may expose them to additional 
damages other than those set forth in 
the agreement. This decision may have 
widespread implications for insurance 
companies, lenders, construction 
contractors, engineers, real estate agents 
and design professionals, among others.   

J. Benjamin Nevius
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Environmental Hearing Board Revokes Sewage Planning Exemption 
Issued for Apartment Complex in Kutztown, PA
By M. Joel Bolstein  
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In Borough of Kutztown and Kutztown 
Municipal Authority v. Com. of Penna. 
DEP, Maxatawny Twp. and Advantage 
Point, LP, EHB Docket No. 2014-064-
L decided December 16, 2014, the 
Pennsylvania Environmental Hearing 
Board (EHB) overturned a Pennsylvania 
Department of Environmental Protection 
(DEP) approval of a request for an Act 
537 sewage facilities planning exemption 
for new land development, finding the 
DEP approved the request without the 
necessary certification of capacity from 
the local sewage authority.

A developer was proposing three 
apartment buildings containing 337 units 
with a clubhouse. The development was 
expected to discharge 69,000 gallons per 
day of sewage into Maxatawny Township’s 
sewer line, where it would flow into 
a 20-inch interceptor line owned by 
Kutztown Borough, and thereafter to a 
sewer plant operated by the Maxatawny 
Township Municipal Authority. There 
was an Inter-Municipal Agreement 
that governed Maxatawny’s use of the 
interceptor. Disputes had arisen over the 
Inter-Municipal Agreement, and Kutztown 
took the position that Maxatawny could 

not use the interceptor to convey sewage 
from the apartment development, 
because the Inter-Municipal Agreement 
was no longer viable.

When Maxatawny submitted its 
exemption request, it did not include a 
written certification from Kutztown. The 
DEP then sent an incompleteness letter 
attaching a blank certification form. 
Maxatawny had received a letter from 
Kutztown’s engineer, in which he noted 
that the interceptor could handle the 
additional sewage, but he questioned 
whether Maxatawny had legal authority to 
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Pennsylvania Superior Court Weighs in on Quiet Title Action
By Carrie Nase-Poust

The Superior Court recently weighed in 
with an interesting decision involving 
due diligence in the context of service by 
publication when potentially interested 
parties to a litigation cannot be located. 
See Sisson v. Stanley, No. 1347 MDA 
2013 (Pa. Super. Ct., Jan. 27, 2015).

In 1953, Joseph Stanley transferred all 
right, title and interest in real property 
located in Susquehanna County, 
Pennsylvania, to Pauline Battista, subject 
to a reservation of mineral and gas rights. 
The present owners of the property, 
Donald R. Sisson and Mary Sisson, 
acquired the property in 1986 from 
Battista subject to the same reservation.

In 2010, a producer of natural 
gas, Chesapeake Appalachia, LLC, 
approached the Sissons with a proposed 
lease to extract shale gas. Chesapeake 
informed the Sissons of the cloud on 
title, prompting the Sissons to file a 
quiet title action in the Susquehanna 
County Court of Common Pleas in April 
2010. In their quiet title action, the 
Sissons sought, in part, to extinguish the 
reservation rights retained by Stanley 
and/or his heirs.

The Sissons obtained permission to 
perform service by publication, claiming 
that they were unable to locate any heirs 
of Mr. Stanley. The Sissons submitted 

an affidavit informing the trial court of 
the steps taken to locate an heir, which 
included:

(1)  Checking the public records 
in the Recorder of Deeds Office;

(2)  Searching local telephone 
directories for individuals with 
similar names; and

(3)  Checking various Internet sites 
for the names and possible 
locations of Stanley and/or his 
heirs, executors and assignees.

In August 2010, the trial court entered 
a final order quieting title. Two months 
later, the last remaining sibling of Mr. 
Stanley filed a petition to open the 
judgment claiming improper service. 
The trial court granted the petition and 
opened the judgment. In June 2013, 
after more than two years of litigation, 
the trial court entered judgment in favor 
of the surviving sibling in response to a 
motion for judgment on the pleadings. 
The Sissons appealed to the Superior 
Court.

In affirming the trial court, the Superior 
Court held that the Sissons failed to 
exercise reasonable diligence in locating 
a living heir of Mr. Stanley. Among other 
things, the Sissons failed to:

•  Search public records in the Register of 
Wills Office, which would have revealed 
Mr. Stanley’s will and beneficiaries;

•  Perform a search of local death records 
or newspaper archives for Mr. Stanley’s 
obituary, which identified his surviving 
relatives; and

•  Set forth in detail efforts taken on 
Internet to identify Mr. Stanley’s heirs.

With respect to the last point, the 
Superior Court stated:  “[g]iven the ease 
of identifying and using sophisticated 
Internet services to trace ancestry and 
family history, it is inconceivable that 
counsel, employing good faith efforts, 
was unable to locate a single . . . heir.”

The Superior Court also considered the 
Sissons’ argument that the original 1953 
deed could not possibly have intended 
to reserve rights to Marcellus Shale gas 
when (a) the existence of Marcellus Shale 
gas was not known at the time, and/or (b) 
commercial exploration was not possible 
in 1953. The Superior Court rejected this 
argument holding that a clear reservation 
of rights referencing “gas” is enough.

 

J. Benjamin Nevius
610.458.4996
jnevius@foxrothschild.com

Author

www.foxrothschild.com

In the Zone

use the interceptor because the Inter-
Municipal Agreement was in litigation. 
The apartment developer sent a copy 
of the engineer’s letter to DEP and 
asked if it could serve as the required 
certification. The DEP treated the letter 
as a written certification of capacity and 
granted the exemption. Kutztown then 
appealed to the EHB.

The EHB found that “the requirement 
to obtain a certification [of capacity] 
is mandatory,” and DEP “may not 
ignore the regulatory requirement for a 
certification from the permittee even if 
the department independently determines 
that capacity is available.” It held that 

Section 71.51(b)(2) requires both a 
DEP finding and an explicit written 
certification from the permittee of present 
and future capacity, and that neither 
requirement can be waived.  

Further, the EHB said it is not DEP’s 
or the EHB’s role “to scrutinize the 
permittee’s motivation in withholding its 
certification.” Here, the EHB found that 
Kutztown withheld its certification to use 
its interceptor and that whether Kutztown 
was acting unreasonable or unfair was 
irrelevant for purposes of Chapter 71. 
As a result, the EHB found DEP acted 
unlawfully and it revoked the planning 
exemption, finding that the engineer’s 

letter “was not a certification” from 
Kutztown that could be relied upon by 
DEP.  

So, the takeaway is that in all instances, 
a written certification is needed from the 
entity controlling an interceptor or sewer 
authority, and nothing short of an actual 
written certification can be accepted as 
proof of capacity by DEP.
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Recent Approvals
Jeffrey Hall recently assisted Porsche of Princeton in obtaining 
bulk and sign variances and preliminary and final site plan 
approval. Having outgrown its existing building, which served as 
a showroom, offices and service facility, Porsche of Princeton 
proposed a new 10, 951 square foot building to house a 
showroom with offices and service intake on an adjacent lot. 
It applied for bulk and sign variances and preliminary and 

final site plan approval together with design waivers for the 
new facility, proposing to demolish a Denny’s restaurant that 
had been closed for several years. After a single meeting, the 
Lawrence Township Planning Board approved the applicant’s 
plans by a seven to zero vote, concluding that it had satisfied 
the provisions of the township’s Land Development Ordinance 
and met the legal criteria for bulk and sign variances.  
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