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Although the immigration reform debate died in
Washington, and Congress passed up the opportunity to
pass a comprehensive immigration reform bill, the U.S.
Department of Homeland Security (DHS) has
significantly stepped-up its enforcement against
employers who hire undocumented workers. On
August 10, 2007, DHS announced that it would
materially alter the manner in which its enforcement
arm, the U.S. Immigration and Custom Enforcement
(ICE), would treat an employer who received a 
“No-Match” letter from the Social Security
Administration (SSA). These regulations will go 
into effect on September 14, 2007.

What is a No-Match Letter? - Employers are
required by law to report payroll expenses quarterly to
SSA on Form 941 for purposes of paying payroll taxes.
Each employee must be identified on this form by a
social security number (SSN). Once these payroll tax
returns are received by SSA, they will cross-check the
name and the number in their databases. No-match
letters notify employers that SSA cannot post earnings
for particular employees because of a mismatch between
the reported SSN for the employee and the employee’s
name.

Safe Harbor Procedures - DHS’ final regulations
outline the obligations for an employer when receiving
a no-match letter (also referred to as Code V letters)
from SSA or written notice of a possible I-9

Employment Verification violation from ICE. The
regulations outline the specific steps, or “safe-harbor”
procedures, for employers to take after receiving such a
letter to avoid liability. If an employer does not
carefully follow these steps to “cure” any defects
addressed in the government letter, it can be held liable
for having “constructive knowledge” that it was
employing individuals not authorized to work in the
US.

In a significant change, under the new regulations
no-match letters issued by SSA will be accompanied by
a letter from ICE advising on safe-harbor procedures
that the employer may take. Specific steps include:

1. Verifying within 30 days that the mismatch was
not a result of the employer’s recordkeeping.

2. Request that the employee confirm the
accuracy of employment records.

3. Asking the employee to resolve the issue with
SSA.

4. If the first three steps resolve the problem, the
employee is required to contact SSA to provide
the correct information.

5. If the matter is not resolved within 90 days of
receipt of the no-match letter, the employer
must complete a new I-9 within three days.
The employee must provide proof of
employment authorization without use of the
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questionable SSN. Moreover, the employee
must provide photographic i.d. for proof of
either identification and/or work authorization.

6. If the discrepancy in the no-match letter is not
resolved, and the employee’s identity and work
authorization cannot be verified, then the
employer must either:

(a) terminate the employee; or

(b) take the risk that the employer may be
found to have constructive knowledge that
the employee had no valid employment
authorization.

The final regulations provide that an employer who
follows a safe-harbor procedure will be considered to
have taken reasonable steps in response to the no-match
letter. Receipt of the letter will not be used as evidence
of constructive knowledge. However, the regulations
also make clear that if, in the totality of the
circumstances, other independent evidence exists to

prove that the employer has constructive knowledge, the
organization may still face liability for unauthorized
employment. Moreover, following the safe-harbor
procedure does not protect an employer with actual, as
opposed to constructive, knowledge of an employee
who lacks employment authorization.

A similar safe-harbor procedure is established for
employers who receive a written notice from DHS of a
discrepancy in a DHS-issued document.

These regulations point to the requirement that
employers need to be vigilant in completing the
employment verification process or risk sanctions in the
event an employee is found to lack appropriate
authorization for employment.

For more information regarding this alert, please
contact the authors or another member of the
Immigration Practice Area via the contact information
below.
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