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On December 28, 2007, the Pennsylvania Superior Court affirmed the lower court’s decision that
Millers Capital Insurance Company had no duty to indemnify and/or defend Gambone from claims
by homeowners for damage to their homes resulting from “construction defects and product failures.”

In Millers Capital Insurance Company v. Gambone Brothers Development Co., Inc., et al, 2007 
PA Super 403 (Pa Super. 2007), the homeowners averred that Gambone had built their homes with
defective stucco exteriors and windows that leaked and caused water damage to the interiors. The
policies issued by Millers to Gambone for the homes provided coverage for property damage caused
by an “occurrence,” which was defined in the policies as “an accident, including continuous or 
repeated exposure to substantially the same general harmful conditions.”

The court held that the homeowners’ complaints were based on claims for faulty workmanship and
that faulty workmanship claims do not present the degree of fortuity to fall within the ordinary 
definition of an “accident,” even when exacerbated by rainfall. As a result, the allegations made by the
homeowners against Gambone could not be deemed “occurrences” and were not covered by Millers’
insurance policies. In light of this decision, developers should carefully review their insurance policies
to ensure they are protected from such liability.

For more information, please contact Lauren W.Taylor at 215.918.3625 or 
lwtaylor@foxrothschild.com.
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