
The Official Publication of the Washington Building Congress  |  May/June 2010 



  |  May/June 20102

Feature Article Feature Article

Industry Legal Issues
Ten Important Legal Issues for the Washington Area Building Industry

Attempting to Meet LEED 
Standards: The Legal 
Ramifications 
by Reginald M. Jones 

Reginald M. Jones is a partner in the 
Washington, DC office of the national 
construction and federal government 
contracts law firm of Smith, Currie & 
Hancock LLP.

Leadership in Energy and Environmental 
Design (LEED) certified projects are at 
an all time high and increasing every year 

as a result of local, state, and federal incentives or require-
ments for sustainable “green” commercial development 
and a national trend towards reducing the nation’s carbon 
footprint. Owners are increasingly requiring contractors and 
designers to contractually agree that a particular project will 
obtain a pre-determined LEED rating at the conclusion of 
construction. Despite the ever increasing number of LEED 
projects, the law has not caught up with the green building 
trend and there is little legislative, regulatory or judicial 
guidance available. The lack of relevant guidance means that 
owners, designers and contractors must allocate the risks 
associated with the potential failure to meet specified or 
desired LEED ratings contractually on the front end of the 
project. If the parties do not protect themselves contractu-
ally, they run the risk of being unable to obtain acceptable 
remedies through the courts. 

The LEED rating system was created by the U.S. Green 
Building Council (USGBC; not a U.S. Government agency) 
in 1998 to establish independent industry standards for 
green building meant to encourage the adoption of sustain-
able green building and development practices by owners, 
designers, and contractors. Certification is a voluntary pro-
cess that is available for nine types of construction projects: 
new construction, existing building rehabilitation, com-

mercial interiors, retail, schools, cores and shells, homes, 
healthcare, and neighborhood development. The Green 
Building Certification Institute (GBCI) oversees all facets 
of project certification via its online database starting with 
initial registration and carrying forward through final ap-
plication and certification. To be considered a LEED certi-
fied project, it must comply with a series of minimum green 
building requirements as well as earn a certain number of 
LEED credits during design and construction. A minimum 
of 40 credits are required to be LEED certified, 50 credits 
are required for a LEED Silver rating, 60 credits are re-
quired for a LEED Gold rating, and 80 credits are required 
for a LEED Platinum rating. In general, LEED credits 
are earned by implementing green design and construction 
techniques that increase building energy efficiency, water 
conservation, and construction material reuse. 

The benefits of LEED project certification include tax 
rebates for owners and contractors, lower building oper-
ating costs, and expedited building permit review. One 
such example of a LEED benefit is the Maryland Energy 
Administration Program’s tax credit of up to eight percent 
of the total cost of a building that meets the LEED Silver 
requirements, provided the building is located in a designat-
ed LEED priority area and is at least 20,000 square feet in 
size. Various Maryland counties, such as Baltimore County 
and Howard County, also offer LEED incentives through 
property tax credits for residential and commercial construc-
tion depending on the LEED rating achieved. A new com-
mercial building constructed in Baltimore County can earn 
an 80% property tax credit for five consecutive years after 
achieving a LEED Platinum rating. The Baltimore City tax 
credit is in addition to the eight percent tax credit from the 
Maryland Energy Administration Program. 

Virginia provides similar LEED benefits by authorizing 
local jurisdictions to assess property taxes on energy efficient 
buildings at a reduced rate as long as the buildings exceed 
the energy standards of the Virginia Uniform Statewide 
Building Code by 30% and achieve a LEED rating. Various 
Virginia counties, such as Arlington County, grant bonus 
building densities and heights to LEED certified projects. 

The District of Columbia’s Green Building Act of 2006 
implements an expedited permit review process for green 
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building projects. At least twelve other states have LEED 
benefit programs similar to the incentive programs created 
by Maryland, Virginia and the District of Columbia.1

These incentives have made it desirable for owners to re-
quest, and even contractually require LEED certifications for 
their projects. However, contractual requirements mandating 
that a building project achieve a specific LEED certification 
have raised a number of questions that have yet to be resolved 
by the courts, such as what the legal ramifications of a failed 
or delayed attempt to achieve LEED ratings and whether an 
owner can hold a contractor or architect responsible for lost 
tax credits or for increased energy costs over the life of the 
building. To further complicate matters, neither contractors, 
nor architects have complete control or influence over all 
types of LEED credits. For example, LEED credit might be 
obtained for using specific building materials so long as they 
are manufactured within a 50-mile radius. Unfortunately, the 
current statutory and common law provides few answers to 
those questions. This legal uncertainty puts the burden of al-
locating the risk of LEED certification contingencies squarely 
on the parties to the contract. Ultimately, neither the owner, 
designer, or builders have control over USGBC or GBCI.

Including a statement in the specifications that the 
project is designed to achieve a specified LEED certification 
does not allocate the risk with any reasonable certainty. We 
know this based on the first known LEED related lawsuit, 
Southern Builders v. Shaw Development, which was filed in 
the Maryland Circuit Court for Somerset County in 2008. 
That case involved a large condominium project. The owner 
and the contractor entered into an AIA A101-1997 standard 
contract that did not address green building requirements or 
LEED certifications. However, the Project Manual indi-
cated that the project was designed to comply with a LEED 
Silver certification, and the project was accepted into the 
Maryland Energy Administration Program. The project 
included a number of green features intended to obtain 
enough credits for a LEED Silver certification, which would 
have ensured that the developer received the eight percent 
tax credit under Maryland law. 

When the project failed to achieve the desired rating, 
it was removed from the Maryland Energy Administration 
Program, and the developer lost its tax credit. The developer 
sued the contractor seeking $635,000 in damages for breach 
of contract and negligence for allegedly failing to construct 
a building that met the LEED Silver requirements and for 
failing to obtain a certificate of occupancy within the time 
required under Maryland’s green tax credit program. The 
case settled before the court was able to render a decision. 
However, the lesson for owners, designers and contractors is 
that they must clearly allocate the responsibility (and hence 
the risk) for securing the required LEED certification and 
the date by which that certification must to be obtained. 

Due to the absence of any significant legislative or judi-
cial guidance regarding LEED matters, the best safeguard 
against potential disputes and litigation is to address in 
plain language in the contract documents which party is 
responsible for (1) registering the project with the USGBC, 
(2) which LEED credits must be sought, (3) compiling the 
supporting documents to obtain LEED credits, (4) applying 
for LEED certification with the GBCI, (5) working with 
the local, state or federal authorities to ensure the require-
ments of the applicable incentive programs are met, and (6) 
if necessary, appealing an unsuccessful request for LEED 
certification. Further, the owner, designer and contrac-
tor should also define how delays could affect the LEED 
certification process and which party is responsible if that 
schedule is not met. Parties who fail to implement these 
preliminary LEED contractual safeguards do so at their 
own peril. Legal review of the risks of green building on the 
front end of a project will save substantial time, effort, and 
money on the back-end of a project.

1.  In contrast, the U.S. General Services Administration now requires 
all new federal construction projects and substantial renovations to 
achieve LEED Silver certification.


