
Immigration developments this spring show the tensions
between compliance and enforcement. Employers and foreign

workers who want to comply with the law are thwarted by a lack
of available visas, while federal and state governments, as well as
individuals who insist on compliance, pursue new enforcement
strategies.

An example of the tension is this year’s H-1B race and lottery.
Close to 200,000 applications were filed on April 1, 2008, April
Fool’s Day, by employers seeking temporary worker visas for new
professional hires. Fewer than 80,000 visas are available for these
workers. For the winners, there is a visa that allows employment
for an initial period of three years, beginning October 1, 2008.
For the losers, both employers and their potential foreign workers,
there is frustration, to say the least.

Even some of the winners find themselves in an uncomfortable
immigration posture. Students working on grants of Optional
Practical Training (OPT) may have employment authorization
that expires before October 1, leaving a gap in their authorization
to work, known as the “cap-gap.”

After the running of FY 2009 H-1B race and lottery,
Immigration released an Interim Final Rule (Federal Register:
April 8, 2008 - Vol. 73, Number 68, pages 18944-18956) to
address the “cap-gap” problem. Combining compliance with
enforcement, the rule addresses the "cap-gap" for this year's visa
winners and, for the losers, offers to extend the period of OPT

from 12 to 29 months for qualified F-1 non-immigrant students
with a degree in science, technology, engineering, or mathematics
and who are working for employers enrolled in the E-Verify
program.

E-Verify has been criticized for its inaccuracy. It requires the
employer to enter into a Memorandum of Understanding with
the Department of Homeland Security and the Social Security
Administration. Employers should only enroll in E-Verify after
careful consideration.

This Newsletter tracks the progress of the “No-Match” rule,
informs readers of new threats to immigration violators and
explains the requirements for deferred compensation plans for
foreign workers working legally in the U.S. for foreign or
domestic businesses. We will have more to say about E-Verify in
future publications, and, of course, are available to discuss it
individually with clients.
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RICO and Its Burgeoning Relationship
with Immigration Law: Employers Facing RICO 
Claims for Employing Unauthorized Workers

By Alka Bahal

While many employers are now aware of the Department
of Homeland Security’s increased efforts to strengthen

immigration-related worksite enforcement, including increased
civil and criminal penalties for hiring undocumented workers
and/or failing to comply with I-9 procedures established by the
Immigration Reform and Control Act of 1986 (IRCA), many
may be surprised to learn that the violation of immigration laws
also may hold employers liable under the federal Racketeer
Influenced and Corrupt Organizations Act (RICO). Although
RICO was originally aimed at organized crime, it has since
been creatively applied in other contexts, including immigration
law.

In 1996, without much publicity, Congress expanded RICO
by adding violations listed in the Immigration and Nationality

Act (INA). These additions have made RICO a new and
potentially very strong tool for private parties to use against
persons and companies that profit by violating U.S. immigration
law. Pursuant to these RICO provisions, violations of certain
INA provisions meet the definition of racketeering activity, also
known as “predicate offenses,” if they are committed “for the
purpose of financial gain.” Such predicate offenses include
encouraging illegal immigration, employing illegal aliens, and
harboring illegal aliens (including, for example, harboring
employees who entered the U.S. legally, but have since fallen out
of legal status).

Pursuant to RICO, a private party harmed by a group or
person who commits criminal acts that violate the statute within
a 10-year period with similar purpose or results may file a civil
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lawsuit for damages against the violating party for racketeering.
A “person damaged in his business or property” can sue one or
more “racketeers” under RICO; the plaintiff must prove the
existence of a “criminal enterprise.”

An enterprise can be a legal entity, such as a partnership,
corporation, or association; it also can be an individual or a
relatively loose-knit group of people or legal entities.The latter
groups are referred to as “association-in-fact” enterprises under
the statute. Many courts will accept any informal group as an
association-in-fact enterprise so long as the group possesses
three characteristics: some continuity of structure and personnel;
a common or shared purpose; and an ascertainable structure
distinct from that inherent in the pattern of racketeering.

RICO requires that the defendant “conduct or participate,
directly or indirectly, in the conduct of such enterprise’s affairs.”
This generally includes not only executive-level employees, but
also participants in the enterprise who are under the direction
of upper management.

In the context of immigration law, former and current
employees (including undocumented aliens in some instances)
have brought class action suits against employers claiming that
employers depressed their wages due to the practice of hiring
illegal aliens in violation of RICO. Alleged violations have
included conspiring with temporary worker agencies, recruiters,
and other subcontractors to recruit and hire illegal workers in
order to suppress the wages of legal workers. Tyson Foods is an
example of a company that has faced such RICO claims.
Companies that have been competitively injured by a
competitor’s employment of unauthorized workers also can
bring a claim under RICO based on business lost as a result of
a competitor’s pattern of hiring illegal aliens that may, for
example, enable the violator to reduce costs and underbid the
plaintiff on contracts.

RICO lawsuits can be especially damaging to employers
because of the associated potential costs: the statute allows
successful plaintiffs to recover three times their compensatory
damages and attorneys’ fees, not including the costs employers
must bear in defending themselves against these types of
lawsuits. Additionally, those found guilty of racketeering can be
fined up to $25,000 and/or sentenced to 20 years in prison per
racketeering count. The racketeer must also forfeit all ill-gotten
gains and interest in any business gained through a pattern of
“racketeering activity.”

In 2006, the U.S. Supreme Court for the first time agreed to
hear an immigration-related RICO case, in which a class action
suit brought by former and current employees of one of the
nation’s largest carpet and rug manufacturers withstood a
motion to dismiss their RICO claim. The claim stated that the
employer engaged in racketeering activity by encouraging
foreign workers to enter the U.S. and work in violation of the
law (Mohawk Industries Inc. v.Williams). The suit alleged that the
employer drove down wages by conspiring with recruiters and
temporary agencies to recruit illegal aliens. Interestingly, shortly
after the Supreme Court agreed to hear this case, a fruit grower
in Washington, Zirkie Fruit Company, agreed to pay $1.3
million, as well as plaintiffs’ legal fees, to settle a RICO-based
class action lawsuit that was factually and legally similar.

In a more recent example, on March 25, 2008, an Ohio
federal judge refused to dismiss a RICO claim made by an

employee against three freight airline executives at his company,
accusing them of allegedly creating a racketeering enterprise by
cooperating with a temporary worker agency to hire
undocumented workers in order to reduce wages of legal
workers (Hager v.ABX Air Inc.).

Judge John D. Holschuh of the U.S. District Court for the
Southern District of Ohio rejected claims against ABX Air, Inc.
and its parent company, DHL Express, holding that neither
corporate entity could be held liable as an illegal “enterprise”
under RICO for the allegations. However, the court held that
corporate employees are separate from the corporation and
therefore could be held liable for conducting the affairs of an
enterprise (i.e., the corporation) through a pattern of
racketeering activity. According to the court, the ABX
employee successfully stated a RICO claim against ABX’s
president and chief executive officer, vice president for human
resources, and a human resources manager, who together
allegedly “approved and implemented a policy within ABX and
DHL to operate an illegal worker hiring scheme by
using…ABX and DHL as [vehicles]” in order to hire 10 or more
undocumented workers in violation of RICO. As part of his
decision, Judge Holschuh stated that “a corporate employee is
separate from the corporation and can conduct the corporation's
affairs in violation of RICO.”

RICO claims in the context of immigration law are fairly
new and continue to face various hurdles. For example,
although some courts have held that the lost wages of employees
constitute “injury to property” caused by the racketeering
activity, several courts have disagreed, stating that the alleged
injury is too remote to have been caused by the racketeering
activity. Additionally, plaintiffs have faced difficulties establishing
an “enterprise,” and courts have been divided as to whether a
plaintiff must demonstrate a threat of future criminal enterprise
in order to establish a “pattern of racketeering activity.”
Nevertheless, in today’s increasingly stringent world of
immigration law enforcement, the RICO suits that have
emerged thus far emphasize the importance of employers’
compliance with IRCA and other U.S. immigration laws and
regulations.

The author would like to thank Beatrice Caplan, an associate at Fox
Rothschild LLP, for her contribution to this article.
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Section 409A was added to the Internal Revenue Code of 1986
(Code) by the American Jobs Creation Act of 2004 in reaction

to Enron,Tyco, and other corporate excesses. The intent of 409A
is to limit the ability of executives to manipulate the payment of
their own compensation to the detriment of regular employees
and shareholders. However, benefits vested prior to January 1,
2005 (the effective date of 409A), may be grandfathered and
exempt from 409A. In 2007, the Internal Revenue Service (IRS)
and Treasury Department (Treasury) issued over 200 pages of
complex regulations. Businesses have until December 31, 2008,
to inventory and review their nonqualified deferred
compensation (NQDC) plans and bring them into compliance.
Code Section 409A applies to both foreign-owned companies
operating in the United States and domestic companies with
overseas operations.

Because United States citizens and resident alien individuals are
generally taxed on their worldwide income wherever it is derived,
if these individuals are transferred to foreign locations and are
covered under foreign plans, these plans may be subject to Code
Section 409A. Likewise, foreign companies who transfer
nonresident aliens to United States operations must be certain that
any NQDC plans in which these individuals participate meet the
requirements of 409 A.Any United States employer, regardless of
whether it is a domestic company or a subsidiary of a foreign
parent, is expected to maintain NQDC plans compliance subject
to Code Section 409A. However, citizens or resident aliens who
are working abroad and participating in a plan sponsored by a
foreign employer also must comply with Section 409A.

During the comment period to the 409A regulations,Treasury
and IRS received requests to exempt foreign plans or foreign
employees from Code Section 409A. That general exemption was
denied. Instead, the regulations include several specific
exemptions. A foreign plan that does not meet one of the
exemptions must comply with Code Section 409A, otherwise the
individual taxpayer may be subjected to significant tax penalties.

Generally, 409A applies not only to what is considered a
“traditional” NQDC plan – that is, where an employee elects to
defer receipt of a portion of his or her compensation – but also to
non-elective deferred compensation. In addition, 409A may
apply to arrangements not normally considered to be traditional
plans of deferred compensation, such as employment agreements
and severance arrangements. Furthermore, 409A applies not only
to plans that cover employees, but also to various other service
providers such as to independent contractors, corporations, and
partnerships.

In order for a plan to comply with 409A, it generally must,
among other things:

• be in writing

• restrict the timing of elective deferrals

• provide for distributions only upon permitted, pre-
determined events

• require that the form and timing of the distributions be
determined at the time of the deferral

• restrict the ability to delay or accelerate payment

• delay distributions to key employees of public companies
upon separation from service

If an NQDC plan does not comply with the 409A
requirements, then the compensation is taxed when it is no longer

subject to a substantial risk of forfeiture (vested). Generally,
compensation is subject to a substantial risk of forfeiture when the
employee is required to provide substantial future services in order
to become entitled to the compensation.

If a plan is subject to 409A and does not comply with the
requirements of 409A, then the employee may be subject to
adverse tax consequences, which include:

• a requirement to include all deferred amounts in income
from the taxable year in which such amounts cease to be
subject to a substantial risk of forfeiture (to the extent not
previously included in income)

• an additional tax on the person covered under the
noncompliant plan equal to 20 percent of the amounts
includible in income

• an additional tax equal to the interest, as determined using
the IRS rate applied to underpayment of tax, plus 1 percent,
that would have been imposed during the deferral period if
the amounts had been includible in income when first
deferred or, if later, when they ceased to be subject to a
substantial risk of forfeiture (collectively referred to as “409A
sanctions”)

Code Section 409A applies to both foreign-owned companies
operating in the United States and domestic companies with
overseas operations.

Application of Code Section
409A to Foreign Plans 

Within the global economy, 409A applies only to individuals
subject to United States tax. These individuals include:

• United States citizens and legal permanent residents (green-
card holders) subject to United States tax on their
worldwide individual income

• temporary residents (aliens other than legal permanent
residents) such as foreign nationals working in the United
States that satisfy the “substantial presence test” (described
below)

• nonresident aliens with United States source income

Under the “substantial presence test” an individual will be
considered a United States resident for income tax purposes if he
or she is physically present in the United States on at least

• 31 days during the current year

• 183 days during the three-year period that includes the
current year and the two years immediately before that,
counting:
n all the days  present in the current year
n 1/3 of the days present in the first year before the 

current year
n 1/6 of the days present in the second year before the

current year

A complete analysis of the substantial presence test is beyond
the scope of this article. However, the Code provides rules for
counting the days present in the United States, exemptions for
certain individuals (e.g., a teacher or trainee here under a “J” or
“Q”visa, a professional athlete temporarily in the United States to
compete in a charitable sports event), and exceptions under the
so-called “closer connection” exception.

Deferred Compensation Plans for Alien Workers 
By Theresa Borzelli
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Nonqualified retirement benefits whose source is outside the
United States may be exempt from 409A. Exempt arrangements
include:

• foreign social security plans

• plans addressed by a tax treaty

• payments taxable under Code Section 402(b) when vested

• broad-based foreign retirement plans

• compensation of a nonresident alien already vested prior to
his/her arrival in the United States even if he or she
subsequently becomes a resident alien

• various other exemptions such as compensation that is
excluded under Code Section 911, certain Puerto Rican
plans

Although all NQDC plans should be inventoried and
reviewed for compliance with 409A, special attention should be
paid to non-United States source retirement plans that cover any
United States taxpayers (Non-US Plan). Companies should

review each identified Non-US Plan to see if any of the 409A
exemptions apply. If no exemption applies to the Non-US Plan
and the benefit is not grandfathered, a company should determine
whether the plan could be modified to comply with 409A or
whether other actions may be required, such as establishing
alternative programs or renegotiating employment agreements.

The foregoing is only a very brief review of a complicated area
of United States tax law. For more information please contact a
Fox Rothschild attorney.
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U.S. Government Issues Supplemental Proposed Rule In Attempt to
Remove Injunction Against Social Security “No-Match” Rule 

By Alka Bahal

On March 26, 2008, the Department of Homeland Security
(DHS) issued a Supplemental Proposed Rule on the heels

of its August 15, 2007, “Safe-Harbor Procedures for Employers
Who Receive a Mismatch Letter” Rule (Mismatch Rule). The
Supplemental Rule was issued in response to the concerns raised
by federal Judge Breyer of the U.S. District Court for the
Northern District of California. Judge Beyer enjoined the
original Mismatch Rule on October 10, 2007, preventing its
implementation anywhere in the nation. The Mismatch Rule
created strict procedures for employers to follow in response to a
no-match letter from the Social Security Administration (SSA) or
Immigration and Customs Enforcement (ICE). Finding that it
would cause irreparable harm to both innocent workers and
employers, the court’s concerns centered around the possibility
that the new procedures could result in widespread terminations
of lawfully employed workers due to known errors in SSA’s
records, and the threat of criminal and civil liability to employers
who fail to follow the “safe harbor” procedures.

DHS Secretary Michael Chertoff had previously stated that it
was DHS’s intention to revise the Mismatch Rule to make it
acceptable to the court, while simultaneously trying to overturn
the court’s injunction through an appeal to obtain a resolution as
quickly as possible. The Supplemental Proposed Rule does not
change the Mismatch Rule’s safe-harbor provisions or contain any
other substantive changes to the rule as originally written. In fact,
DHS states that it is reissuing the 2007 final rule “without
change.” DHS’s appeal of the preliminary injunction remains
pending before the court.

Although the Mismatch Rule remains the same, the
Supplemental Rule claims to clarify three aspects. First, the
Supplemental Rule defines “prompt” notification that employers
must provide to workers listed in a no-match letter as being
immediately upon receipt of the no-match letter or within five
business days of the employer completing the internal review.
Second, it confirms that the Mismatch and Supplemental Rules
do not apply to workers hired before November 6, 1986 (the date
upon which IRCA/I-9 procedures took effect). Third, it states

that neither the original Mismatch nor the Supplemental Rules
require employers to make or retain any new documentation or
records should employers choose to follow the “safe-harbor” steps
laid out in the original final rule.

For more information on the Mismatch Rule, please refer to
Fox Rothschild’s August 2007 Alert describing the Rule here:
http://www.foxrothschild.com/uploadedFiles/alert_aug07_imm
igration.pdf; and a subsequent October 2007 Alert detailing the
effect of the temporary restraining order (now the preliminary
injunction) and continued enforcement activities here:
http://www.foxrothschild.com/uploadedFiles/alert_oct07_preli
mInjunctionBlocks.pdf.

Recent trends in enforcement indicate that the Federal
Government continues to aggressively pursue its increasingly
stringent worksite enforcement efforts. Accordingly, it is advisable
for employers to perform an internal “check up” to examine
compliance levels, particularly since identifying and correcting
problems can currently be the basis of a “good faith” defense in
an investigation. Fox Rothschild recommends a strategic, private,
internal audit of I-9s, as well as an examination of hiring practices,
policies, and procedures prior to the implementation of new,
possibly complex and strict procedures.
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