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By Keith R. McMurdy and Ian D. Meklinsky
In Lewis v. Harris, 188 N.J. 415, the New Jersey Supreme
Court ruled on Oct. 25, 2006 the state constitution guaran-
teed same-sex couples “every statutory right and benefit
conferred to heterosexual couples through civil marriage.”
The court directed the legislature to provide this guarantee
by either amending the marriage statutes to recognize same
sex marriage — as in Massachusetts — or enacting an

appropriate statutory structure, similar to that in Vermont.
The legislature complied by passing A-3787 (Senate bill 
S-2407) on Dec. 14, 2006, recognizing same-sex civil unions
in lieu of same-sex marriages. Gov. Corzine’s signature on
Dec. 21, 2006 made this the law of the land in New Jersey 
as of Feb. 19, 2007.

New Jersey near-firsts
By way of background, New Jersey was one of the first

states to adopt comprehensive legislation prohibiting dis-
crimination based on affectional or sexual orientation and
one of the first to formally recognize domestic partnerships,
enacting the Domestic Partnership Act in 2004, guaranteeing
certain rights and benefits to those individuals who enter into
domestic partnerships.

Those rights and benefits afforded to same-sex couples
under the Domestic Partnership Act will now expand under
the new law as it amends and supplements the marriage
statutes to include civil unions.

The new law defines a civil union as a legally recognized
union of two eligible individuals of the same sex. It intends
civil union parties to have all the same benefits, protections
and responsibilities under law — whether they derive from
statute, administrative or court rule, public policy, common
law or any other source of civil law — as are granted to
spouses in a marriage.

While this is true under New Jersey law, the same is not
the case under federal law. So how will this recognition of
civil unions impact the administration of employee benefit
plans in New Jersey?

Federal Defense of Marriage Act
The first thing to consider is the implication of the federal

Defense of Marriage Act (DOMA). In 1996, Congress
enacted DOMA, providing a uniform federal law definition
of “spouse.” Generally this means that in determining the
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meaning of any federal law or regula-
tion, the word marriage means only a
legal union between one man and one
woman as husband and wife, and the
word spouse only to a person of the
opposition sex who is a husband or
wife. So for federal law purposes, no
state action can have the effect of
creating a same-sex “spouse.”

Employee Retirement 
Income Security Act

Second, consider the impact of the
Employee Retirement Income Security
Act. ERISA preempts state law with
respect to benefit plans covered by
ERISA, including many types of wel-
fare benefits, as well as retirement
plans. Since DOMA applies to ERISA,
and ERISA preempts state law, the New
Jersey law cannot create a binding 
obligation on plans governed by ERISA
to recognize same-sex partners as
“spouses.” However, the rules are more
complicated when an employer pro-
vides medical benefits through the
purchase of insurance. ERISA does not
preempt the state regulation of insur-
ance. Therefore, a state may mandate
that an insurance policy provide cer-
tain coverages and benefits, including 
a mandate that the definition of mar-
riage includes civil unions. So any
employer who buys the regulated
insurance policy becomes contractually
bound to provide the state-mandated
coverages and benefits.

This means that insured plans regu-
lated by New Jersey will require the
extension of benefits to same-sex part-
ners if the coverage is provided to fam-
ilies, spouses or dependents.

Pre-tax benefits
Third, employers must be much

more detailed in administration of
“pre-tax” benefits to employees who
have civil union partners. Because of
the impact of DOMA on federal tax
laws, the employer-paid cost of provid-
ing coverage for same-sex partners
who are not “dependents” under the

Internal Revenue Code would be con-
sidered regular compensation and
would be taxable as income. Moreover,
that portion of the premium an
employee pays attributable to the
same-sex partners coverage would not
be eligible for pre-tax treatment under
a cafeteria plan. Plus, the medical
expenses of the same-sex partner could
not be paid with money from a
Flexible Spending Account unless the
partner otherwise qualified as a
dependent under federal tax law. This

means that employers who have
employees who take advantage of the
new civil union will have to make sure
the value of the partner’s benefit is
properly treated for federal tax pur-
poses.

Privacy
Fourth, there will undoubtedly be pri-
vacy concerns associated with enroll-
ment and registration of civil union
partners into benefit plans. The gender
of a dependent or beneficiary is gener-
ally not protected information under
HIPAA. Still, some employees may be
reluctant to make their same-sex mari-
tal status a subject of discussion to the
employee population at large. The New
Jersey Law Against Discrimination gen-
erally prohibits discrimination against
individuals as a result of their marital
status; that will now include status as a
partner in a civil union. Consequently,
human resource personnel charged
with enrolling employees in benefit
plan packages should be cautioned
against revealing information about
the marital or “civil union” status of
any employees as an added measure of
protection against claims of discrimi-
nation in the workplace.
While many of these issues may have
been addressed with the passage of the
2004 New Jersey Domestic Partnership
Law, this new recognition of civil
unions will likely have a much broader
impact on administration of employees
benefit packages. As a result, now is an
excellent time for employers to review
and evaluate their treatment of
“spouse” in all their benefit plans.
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