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A decision this summer by the Ninth 
Circuit Bankruptcy Appellate 
Panel (BAP), In re Mwangi,1 cast 

light on what has been a vague area of 
law under the Bankruptcy Code. Mwangi 
addresses whether a bank, without a 
right to setoff a pre-petition mutual debt 
against a chapter 7 debtor, can impose 
an administrative freeze on the debtor’s 
bank account, including exempted funds. 
The issue exposes a conflict between the 
turnover and automatic-stay provisions 
of the Bankruptcy Code and highlights 
the balance between protecting the estate 
against the interests of the debtor.

One national bank 
in particular, Wells 
Fargo, has been at 
the forefront of the 
debate, as its policy 
o f  a u t o m a t i c a l l y 
f reez ing  debtors ’ 
accounts has drawn 
the focus of multiple 
opinions. Wells Fargo 
has maintained the 

policy for several years,2 and the practice 
has become more widespread since the 
bank’s acquisition of Wachovia in 2009,3 
extending the specter of administrative 
holds into regions where Wachovia has 
a strong presence.

The Bank Policy
 Every evening, Wells Fargo uses an 
automated computer program to ascer-
tain whether account holders have filed 
for chapter 7.4 If an account-holder has 

recently filed, an administrative hold is 
placed on all accounts belonging to the 
new debtor should the accounts exceed 
a certain balance.5 A letter is then sent to 
the debtor stating that “the Estate Funds 
are now in bankruptcy status, which 
means the funds are no longer available 
to your client(s).”6 A companion letter is 
also sent to the appointed trustee request-
ing instruction as to the disposition of the 
impounded funds.7 
 At this juncture, the fate of the with-
held funds has been effectively dis-
avowed by Wells Fargo, as a debtor 

must await the trustee’s determina-
tion. Consequently, debtors frustrated 
by a prolonged inability to access their 
accounts, particularly to the extent they 
have claimed exemptions, have peti-
tioned bankruptcy courts for release of 
the funds and to sanction Wells Fargo 
under § 362(h) for a willful violation of 
the automatic stay.8 
 Wells Fargo has routinely defended 
that its position maintains the status quo 
and is authorized by the turnover provi-
sions of § 542(a) and (b).9 Section 542(a) 
requires that an entity in “possession, 
custody or control” of estate property 
delivers the property to the trustee, as 

well as “property the debtor may exempt 
under section 522...unless such property 
is of inconsequential value or benefit to 
the estate.”10 Section 542(b) provides that 
an entity owing a debt that is “property 
of the estate and that is matured, payable 
on demand or payable on order, shall pay 
such debt to, or on the order of the trust-
ee, except to the extent such debt may be 
offset under section 553.”11 
 However, there is a question as to 
whether the bank’s conduct in impound-
ing accounts without any prompting by a 
trustee or court amounts to an “act to…
exercise control over property of the 
estate” in violation of the automatic stay 
under § 362(a)(3).12 Courts have been 
heretofore split, with much of the discrep-
ancy stemming from differing interpreta-
tions of the Supreme Court’s holding in 
Citizens Bank of Maryland v. Strumpf.

Strumpf: Setoff Rights
 Section 553(a) provides a creditor 
with a right to set off a mutual pre-peti-
tion debt, but such can only be effectu-
ated upon court approval. The Strumpf 
decision examined whether a bank can 
place a unilateral freeze on a debtor’s 
account in order to preserve a right of set-
off until relief from the automatic stay is 
granted.13 Under these seemingly limited 
circumstances, it was held that a bank 
may, without violating the automatic 
stay, impose an administrative freeze on 
a debtor’s account pending stay relief. 
 Given that Stumpf dealt with an 
administrative hold in the context of set-
off, the bulk of the decision focused on 
§ 362(a)(7), which applies the automatic 
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stay to attempts to set off pre-petition 
debt. The Supreme Court determined 
that the stay was not violated in this 
regard, observing a distinction between 
an actual act of setoff and a measure to 
protect a right of setoff until stay relief 
can be obtained. This is grounded in 
sound logic, as the turnover requirements 
of § 542(b) contain an exception from 
turnover for property that may be offset 
under § 553.
 Strumpf also addressed adminis-
trative holds to preserve setoff rights 
within the context of § 362(a)(3). In 
this respect, it was concluded that there 
was no stay violation, as a bank account 
comprises a bank’s promise to pay the 
debtor as depositor, and that the admin-
istrative hold in question “was neither 
a taking of possession of [the debtor’s] 
property nor an exercising of control 
over it, but merely a refusal to perform 
its promise.”14

Extrapolating Strumpf
 The Supreme Court  was care-
ful to note in Strumpf that its decision 
was limited to the context of setoff.15 
Nevertheless, courts have extrapolated 
Strumpf to encompass administrative 
holds imposed by entities that lack set-
off rights, specifically addressing Wells 
Fargo’s policy. 
 In In re Calvin, the Bankruptcy Court 
for Southern District of Texas approved 
Wells Fargo’s policy, finding it in com-
pliance with both § 542(b) and the auto-
matic stay. More specifically, the bank’s 
decision to temporarily withhold funds 
pending instruction from the trustee was 
within the contemplation of § 542(b), 
as deposited funds equate to a debt that 
automatically becomes part of the estate 
and that is “payable on demand, or pay-
able on order.”16 
 Believing that § 542(b) takes pre-
cedence, the Court then examined  
§ 542(a) in the hypothetical, and con-
ceded that Well Fargo’s policy would 
be noncompliant. More particular-
ly, while an entity may wait for the 
trustee’s demand for turnover under  
§ 542(b), delivery of estate property under  
§ 542(a) is compulsory, an obligation not 
met by Wells Fargo’s freeze.17 However, 
remaining in the hypothetical, it was also 
determined that Wells Fargo’s policy 
would not violate the automatic stay for 
two reasons. First, the Court reasoned 
that the debtors lacked standing to chal-

lenge the administrative freeze, as the 
bankruptcy nullified the debtors’ inter-
est in the funds, thereby depriving them 
of injury.18 Second, even if the debtors 
had standing, no violation of the stay 
under § 362(a)(3) would have occurred, 
because the freeze “constitutes neither a 
taking of property from the debtor nor an 
exercise of dominion over the debtor’s 
property.”19 Essentially, Strumpf was 
interpreted to permit a bank to institute 
a freeze irrespective of whether it has a 
right of setoff.
 The Bankruptcy Court for the District 
of New Mexico embraced similar rea-
soning in In re Jimenez, finding that 
debtors lacked standing in the face of 
Wells Fargo’s administrative freeze and 
that the freeze did not amount to an act to 
“obtain possession” or “exercise control” 
of estate property, nor did it interfere 
with trustee’s ability to evaluate assets 
and liquidate the estate.20 There was also 
no violation of the automatic stay under 
§ 362(a)(3) as, per Strumpf, the withheld 
bank accounts “constituted a promise 
to pay” with the freeze amounting “to 
a refusal to perform that promise to the 
Debtor—not an exercise of control over 
Debtor’s property.”21 

Mwangi: A Different Take
 The strong reliance placed upon 
Strumpf by the respective courts in 
Calvin and Jimenez overlooks Stumpf’s 
expressed limited application to setoff. In 
addition, by denying standing to debtors 
to challenge Wells Fargo’s policy, these 
courts failed to acknowledge the substan-
tial interests debtors potentially have in 
exempt property and the resultant moti-
vation to protect those interests.
 A debtor’s motivation may grow 
stronger when dealing with a situation 
where the trustee does not promptly act 
on Wells Fargo’s request for instruc-
tions on disposition, leaving a debtor 
potentially without access to exempted 
funds for at least the 30-day objection 
period prescribed by Bankruptcy Rule 
4003(b). This was the scenario presented 
in Mwangi. 
 I n  M w a n g i ,  t h e  d e b t o r s  h a d 
$17,075.06 spread over four accounts 
with Wells Fargo and claimed 75 per-
cent of that amount exempt.22 Wells 
Fargo impounded the funds shortly after 
the petition filing and requested instruc-

tions from the trustee. Instructions from 
the trustee never came, and with Wells 
Fargo refusing to lift the freeze without 
the trustee’s assent, the debtors sought 
relief from the bankruptcy court. 
 After acknowledging the limited 
context of Strumpf to setoff, the Ninth 
Circuit BAP addressed the threshold 
questions of whether assets claimed 
as exempt by a debtor constitute estate 
property, and if so, what the extent is of 
a debtor’s interest therein. With respect 
to the former, even though § 542(a) 
explicitly requires that property claimed 
as exempt must be turned over, the Code 
is hazy as to the initial relationship 
between the estate and exempt property, 
creating an issue as to the applicability 
of the automatic stay under § 362. This 
ambiguity can lead to two opposite con-
clusions. The first view is that exempted 
property is not inherently incorporated 
in the estate but remains property of the 
debtor until the trustee deems otherwise. 
The effect of this designation would 
be to endow a debtor with a property 
interest sufficient to have standing to 
challenge Wells Fargo, but would cast 
exempt property outside the safe haven 
of the automatic stay.23 The opposing 
rationale is that exempt property is con-
sidered property of the estate from the 
outset of a bankruptcy and only revests 
with the debtor after the expiration of the 
Rule 4003(b) 30-day objection period,24 
the position adopted by Wells Fargo.25 
 The latter interpretation is also the 
view recently enunciated by the Supreme 
Court in Schwab v. Reilly (Schwab). 
The Supreme Court determined that an 
exemption essentially provides a debtor 
with an inchoate interest in the claimed 
property, with the debtor acquiring a 
right to payment once the Rule 4003 
objection period elapses.26 Given this 
interest, and contrary to the Calvin and 
Jimenez decisions, the BAP in Mwangi 
determined that a debtor has standing to 
challenge Wells Fargo’s policy.
 While Schwab justifies Wells Fargo’s 
position to the extent that Wells Fargo 
believes that exempted funds are prop-
erty of the estate and subject to turnover, 
it is in being estate property where the 
BAP deemed Wells Fargo’s policy to be 
in violation of the automatic stay under  
§ 362(a)(3). While Wells Fargo argues 
that its policy is in accord with the turn-
over requirements of § 542(a) and (b), 
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the BAP observed that there is no actual 
turnover under the policy.27 Rather, Wells 
Fargo conceived and implemented its own 
remedy, unilaterally determining what 
funds would be impounded and creating a 
process by which funds, including exempt 
funds, can be released. The effect of the 
policy is to cast funds into a limbo state, 
apart from the estate, in which “every 
party, except Wells Fargo, whose rights 
are impacted by the administrative freeze 
will need to take action.”28 In essence, 
Wells Fargo created an extra-judicial pro-
cess, beyond the provisions of the Code, 
thereby “exercising control” over property 
of the estate in direct contravention of the 
automatic stay under § 362(a)(3).29

Policy Concerns 
 For Wells Fargo and similarly 
inclined institutions, the decision to 
implement administrative holds was like-
ly precipitated by a concern to avoid lia-
bility from dissipation of funds. Unsure 
about whether to turn over funds or wait 
for the trustee’s instructions, instituting 
a temporary freeze to preserve the sta-
tus quo may be a safe middle ground to 
avoid complications should the debtor 
abscond with account funds to the detri-
ment of the estate. In this respect, the cir-
cumstances of Mwangi illustrate why an 
administrative freeze may be a prudent 
measure. More specifically, the debt-
ors in Mwangi originally disclosed two 
Wells Fargo accounts with a combined 
balance of $1,300, but after being noti-
fied of the freeze, amended the petition 
to list four accounts totaling $17,075.06, 
claiming 75 percent of that amount as 
exempt.30 Given the disparity and that 
the debtors did not amend the petition 
until faced with the freeze, it would be 
understandable if the trustee was circum-
spect and reluctant to quickly release 
the funds. As such, the freeze may have 
played a valuable role in revealing and 
preserving potential assets for the estate.
 Nevertheless, there is a question as 
to whether the ends justify the means. 
While an institution such as Wells Fargo 
may believe it is doing little harm, the 
reality is that a debtor may be exposed 
to serious consequences. This may be 
the altruistic view, but the majority of 
consumer debtors resort to bankruptcy 
for a reason. Money is tight, and what-
ever funds they have may be earmarked 
for necessities. To deny a debtor access 
to his or her accounts may complicate 

a debtor’s ability to pay for such vital 
expenses as rent, food, medicine and 
child care. 
 Administrative holds also place trust-
ees in difficult situations. As a practical 
matter, it is unrealistic to expect trust-
ees, no matter how readily noticed, to 
promptly turn their attention to freezes 
in newly assigned and unfamiliar cases. 
Wells Fargo’s policy forces trustees into 
an artificial process in which trustees are 
pressured to make a determination long 
before having an opportunity to question 
a debtor at his or her § 341(a) meeting of 
creditors and collect and review pertinent 
financial documents. Thus, trustees are 
asked to take action prior to being able 
to utilize the institutional tools at their 
disposal, instead relying exclusively on 
a debtor’s representations in the petition. 
 In addition, some commentators 
may argue that an administrative freeze 
is a necessary expedient to protect the 
estate from the potential frauds of a 
debtor failing to disclose the full extent 
of account funds or wrongly claim-
ing funds as exempt only to remove 
the money thereafter.31 While certainly 
within the realm of possibility, this view 
overlooks the fact that a debtor inclined 
to conceal assets can do so with greater 
ease on the eve of bankruptcy. This view 
also ignores the potential hardships that 
debtors may experience through an even 
ephemeral inability to access funds.
 There is also a degree of capri-
ciousness in Wells Fargo’s methodol-
ogy. Calvin notes that the bank does not 
freeze accounts with balances of less 
than $5,000, believing that anything less 
is of inconsequential value to the estate.32 
While § 542(a) provides that property 
of inconsequential value need not be 
turned over, how is a banking institution 
empowered to make a pre-determination 
of what is “inconsequential,” and then 
create and implement a policy based 
around that figure? 
 There is an added element of arbi-
trariness in that a debtor may be subject 
to the administrative freeze due to bad 
timing. For instance, a debtor’s bank 
account may serve only as a transient 
repository for funds directly deposited 
by a debtor’s employer, planned for 
use shortly thereafter on living expens-
es. That deposit may trigger the auto-
matic freeze should the debtor file for 
bankruptcy in the short period between 

deposit and withdrawal. Consequently, 
that debtor will lose access to vital funds, 
while another debtor who removed large 
sums from his or her account just prior to 
filing may not be subject to the freeze.

Alternatives
 Given the questionable status of 
Wells Fargo’s policy from both legal 
and public policy standpoints, it is curi-
ous that the bank has elected the policy 
over at least two other options that may 
obviate much of the ambiguity. Wells 
Fargo believes that by withholding funds 
it is assisting trustees in administering 
estates. However, this same goal could 
be accomplished by informing trustees 
of the balance of debtors’ accounts and 
requesting instruction without imple-
menting a hold. This would serve to 
promptly notify trustees of potential 
assets and place trustees in a position to 
take appropriate measures. In addition, 
debtors would be spared the experience 
of being denied access to potentially crit-
ical funds.
 Alternatively, if Wells Fargo remains 
concerned about liability should debtors 
remove funds before trustees can take 
action, Wells Fargo could adhere to the 
plain language of § 542(a) and (b) and 
outright turn over or deliver debtors’ 
accounts as a matter of course. This 
would be an expedient that could circum-
vent questions as to whether the automat-
ic stay is violated, though it would likely 
cause greater consternation among debt-
ors. Nonetheless, debtors have their own 
remedy, one that may serve them equally 
well under Wells Fargo’s current policy: 
closing any accounts with Wells Fargo 
prior to filing for bankruptcy.  n

Reprinted with permission from the ABI 
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