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Nevada high court invalidates overbroad noncompete agreement 
Former employee copied customer
information before taking new job

By Gregg M. Kligman, Esq.
Restrictive covenants and non-competition agreements are 

a key strategy that employers use to protect their interests. 
However, when such agreements are improperly drafted so 
as to be overbroad and extend past the employer’s legitimate 
protectable interests, courts are hesitant to uphold them. In 
such cases, some courts will revise or “blue pencil” these 
agreements while other courts will invalidate them entirely.  

Recently, in Golden Road Motor Inn, Inc. v. Islam, et al., 
132 Nev. Advance Opinion 49 (07/21/2016), the Nevada 
Supreme Court held that, at least under Nevada law, if a 
non-competition agreement is overbroad, the court is not 
permitted to “blue-pencil” the agreement, but instead must 
invalidate it. This is a strong warning to employers with 
Nevada employees who are party to non-competition agree-
ments to ensure that the agreements are narrowly drafted 
to protect a legitimate business interest.

In the lawsuit, Golden Road Motor Inn, doing business 
as Atlantis Casino Resort Spa, required a casino host to sign 
a non-competition agreement during her employment with 
the company. The agreement stated:

In the event that the employment relationship between Atlan-
tis and Team Member ends for any reason, either voluntarily or 
non-voluntarily, Team Member agrees that (s)he will not, without 
the prior written consent of Atlantis, be employed by, in any way 
affi liated with, or provide any services to, any gaming business 
or enterprise located within 150 miles of Atlantis Casino Resort 
for a period of one (1) year after the dated that the employment 
relationship between Atlantis and Team Member ends.

After three years of employment at Atlantis, the casino 
host resigned and went to work for a competitor. Before leav-
ing Atlantis, the casino host improperly copied contact and 
other information about Atlantis’ customers and modifi ed 
the information about the customers in Atlantis’ computer 
system. When Atlantis learned of her actions, the casino 
brought suit to enforce the terms of the non-competition 
agreement, and fi led tort and contract claims for misap-
propriating Atlantis’ trade secrets. The trial court issued a 
restraining order prohibiting the casino host from working 
for the competitor casino. However, after a bench trial, the 
district court found that the non-competition agreement 

was overbroad and thus unenforceable. Specifi cally, the 
court found the agreement overbroad because it prevented 
the casino host from working for a competitor in any capac-
ity. Atlantis appealed the ruling, which was upheld by the 
Supreme Court of the State of Nevada.

The Nevada Supreme Court undertook a two-step process 
in reviewing the non-competition agreement. First, the court 
fi rst analyzed whether the terms of the non-competition 
agreement were reasonable. Under Nevada law, a restraint of 
trade is unreasonable if it is greater than necessary to protect 
the interests of the entity seeking to enforce the agreement. 
Following an analysis of the terms of the non-competition 
agreement, the court determined that the prohibition from 
being employed by, in any way affi liated with, or provid-
ing any services to, any gaming business or enterprise was 
overbroad and unnecessary to protect Atlantis’s interests. 
The Nevada Supreme Court stated that the plain language 
of the restriction would prevent the former employee from 
working at any casino within 150 miles of Atlantis, which 
the court determined was unreasonable because the prohibi-
tion would severely restrict the former employee’s ability 
to become gainfully employed.

In the second step of its analysis, the court considered 
whether the non-competition agreement was enforceable. 
Based on the unreasonable terms of the non-competition 
agreement, the Nevada Supreme Court determined that 
the agreement was unenforceable in its entirety because an 
unreasonable provision renders an agreement wholly un-
enforceable under Nevada law. Although some states allow 
courts to “blue pencil” or modify an agreement so that the 
offending terms would be reasonable and the agreement 
enforceable, Nevada law has long prohibited courts from 
reforming or “blue penciling” agreements between private 
parties as it would create a new contract between the parties. 
Moreover, Nevada law does not contain an exception to this 
rule for overbroad non-competition agreements. 

The Nevada Supreme Court noted that interpreting 
contracts was the court's proper role, and that “blue pen-
ciling” would place the burden of revising private agree-
ments upon an already busy judiciary. Furthermore, the 
Nevada Supreme Court noted that the policy against “blue 
penciling” protects employees who have signifi cantly less 
bargaining power than employers when it comes to non-
competition agreements.
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Although the dissenting opinion agreed that the non-com-
petition agreement was overbroad as drafted, the dissenting 
justices said that since the parties had agreed to certain restric-
tions and there was no showing or allegation of bad faith on 
the part of Atlantis, the non-competition agreement should 
have been reformed in line with the intent of the parties. In 
taking this position, the dissent referred to other states that have 
recognized that overly broad non-competition agreements 
should be altered, where possible, to recognize the intent of 
the parties and to bring them within reasonable parameters.  
Moreover, reformation would not reward the employee at is-
sue who stole protected information from Atlantis and altered 
Atlantis’ records, the opinion stated. 

This lawsuit demonstrates how employers should take 
great care in drafting restrictive covenants for its employees. 

Employers cannot rely on courts to modify their overbroad 
agreements, and they must ensure that their agreements 
are not overbroad or risk that a court will not enforce its 
provisions. Non-competition agreements must be narrowly 
drafted so that they only create those restrictions that are 
necessary to protect the employer’s actual interests. The 
agreements must be reasonable in scope, time, and geog-
raphy so as to not unfairly render their employees unable 
to become gainfully employed upon separation. Failing to 
draft a narrow agreement exposes the employer to the risk 
that, if the restrictions are overbroad, the agreement will 
be rendered null and void, leaving the employer without 
any protection.

Gregg M. Kligman is an associate in the New York City offi ce 
of Fox Rothschild LLP.   
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