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(Liebenson Law) “A victory for Brexit would be economically, politically, socially and 

culturally disastrous—for all of us,” said Martin Mills and David Joseph, the respective 

heads of Beggars Banquet and Universal Music UK. 

The UK vote to exit the EU may have profound implications for sovereignty, 

immigration and the economy, and it also poses challenges for international 

entertainment law. 

Once the UK negotiates its exit from the EU, the UK will rely on its own law rather than 

European law. This European law has developed substantially over the last decade for 

instance to regulate the licensing of musical compositions by the various European 

collective rights organizations to digital music services such as Spotify, Apple Music and 

Google Play. 

When the UK and its important music rights holders exit the EU, they will need to rely 

on UK law rather than European law as the underlying basis of their rights and 

transactions.  Copyright remains territorial in scope, and European directives are 

implemented through national legislation.  So the current UK law includes provisions 

consistent with the European directives.  This will tend to minimize immediate 

disruptions, but discrepancies certainly can arise as new European legislation and court 

rulings develop since the UK no longer will be bound to follow them. 

Two particular areas of emerging European law bear watching— 

Single Digital Market–The European Commission has been pursuing its Single Digital 

Market strategy which reduces territorial exclusivity and requires portability of digital 

content throughout Europe.  This is not popular among rights holders (especially in the 

television and motion picture industries) or digital services.  The UK now may be free to 

exclude itself from this initiative, chart its own course and preserve the principle of 

territorial exclusivity in its market; and 

The Value Gap—The European Commission has been gaining traction in its copyright 

review of the safe harbor for ad-supported digital services and the “value gap” that it 

causes. Reforming this has been a key goal for artists and songwriters seeking to 

address the depressed revenues that such services generate.  This effort has been 

significantly supported by industry leaders from the UK who have been very influential 



in this debate.  But when the UK exits, they no longer will be entitled to an official voice 

in the review of this matter in Brussels.  The European Commission not only tends to be 

more supportive of rights holders than the UK government, but it also has 

demonstrated a more cautious approach to the large technology companies.  The exit 

of the UK and its entertainment industry leaders from this battle in Brussels will reduce 

the size and clout of the forces pursuing this against huge companies like Google. 

-Jeff Liebenson 
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THE EUROPEAN 
COPYRIGHT REFORM

Sophie Goossens 

Avocat au barreau de Paris 
Registered European Lawyer in England and Wales 



WHO I AM
➤ Senior Lawyer, French 

qualified. 
➤ I practice in Paris, Brussels and 

London where I live 
➤ 10 years experience, 6 years in-

house (Discograph, Havas, 
Getty Images, etc.) 

➤ Digital Media Expert 
➤ Specialist in European IP Law. 
➤ I act for clients in the fields of 

Lobbying, Tech, 
Entertainment, Media and 
Brands.



THE CONTEXT
➤ 1998 : DMCA 

➤ 2000 : ‘e-commerce Directive’ — Special 
liability Regime for certain Internet 
services. 

✦ Article 12: Mere Conduit 
✦ Article 13: Caching 
✦ Article 14: Hosting 
✦ Article 15: No general obligation to 

monitor 

➤ 2001 : ‘Information Society Directive’ 

✦ Article 3: exclusive right to authorise or 
prohibit the communication to the public/
making available of protected content.



WHAT HAPPENED DURING THE NEXT 15 YEARS

less transmissions 
and transactions

more 
aggregation 
and curation 

more 
sharing and 
embeds



“THE LINKS”- THE DISPLACEMENT OF VALUE FROM CONTENT TO CONTEXT

Jurisprudence of the European Court of Justice about internet links. 

➤  2014 - in ’Svensson’  and ‘Bestwater’ 
  

Links to protected material online are OK (do not require permission) provided that : 
1°  No access is granted to a new public  
2° Material is not infringing 

In ‘Bestwater’ The court held that the same was true for Framing.  

➤ 2015 - C-More Entertainment  

 Member sates can not give wider protection to creators through local laws. 

➤   2016 - GS Media -(in relation to unauthorised content) 

Links provided “without the pursuit of financial gain” : ignorance of infringing nature 
is presumed. 
Links provided  “with the pursuit of financial gain” : knowledge is presumed.



THE PROBLEM
in a world where 

the freemium model 
is a reality: the 

context, the 
experience, the 

access is monetised 
over the content.



THE PLAN
➤The 

modification of 
copyright rules 
identified as a 
Priority by the 
European 
Commission.



4 YEARS IN THE MAKING
➤ 12-2012 : communication : “Content in the Digital Single Market”   

➤ 11-2013 : Structured dialogue with RO :  “Ten pledges to bring more content online”. 

➤ 12-2013 : Public consultation on the review of EU copyright rules 

➤ 06-2014 : Mission letter to Commissioner in charge of Copyright reform 

➤ 11-2014 : (leaked) White Paper : “a copyright policy for creativity and innovation in the 
European Union” 

➤ 05-2015 : Communication “A Digital Market Strategy for Europe” 

➤ 07-2015 : Resolution of the European Parliament, adoption of the “Reda 
report” (significantly amended) 

➤ 09-2015 : Public consultation on the regulatory environment for platforms 

➤ 12-2015 : Communication towards a modern, more european copyright framework 

➤ 12-2016 : Communication online platforms and the Digital Single Market : 
opportunities and challenges for Europe” 

➤ 09-2016 : COPYRIGHT PACAKGE 



WHAT’S IN THE 
PACKAGE?

Proposals for: 

1. Directive on copyright in 
the Digital Single Market  

2. Regulation on certain 
online transmissions of 
broadcasting organisations 
and retransmissions 

3. Directive transposing Marrakech Treaty 
4. Regulation transposing Marrakech Treaty  

 



3 FOCUS AREAS

1. Access to content online  

2. the functioning of key 
exceptions in the digital 
and cross-border 
environment 

3. The functioning of the 
copyright marketplace. 



 THE FUNCTIONING OF 
THE  COPYRIGHT 

MARKETPLACE 

1. The “Value” Gap 

2. The Fair 
Remuneration of 
Creators 

3. [The New Ancillary Right 
for Press Publishers]



1. THE VALUE GAP - (ARTICLE 13)

“obligation on online services storing and giving access to large amount of content 
uploaded by their users to put in place appropriate and proportionate filtering 

technologies, and to increase transparency vis à vis right holders. 

➤ A new definition : “the Information society service providers that store […] large 
amounts of works […] uploaded by their users” 

➤ A new obligation to license (?)  “ in cooperation with the rights holders” 

➤  A new obligation to filter: “take measures to ensure the functioning of agreements 
concluded with rightholders for the use of their works or other subject-matter or to 
prevent the availability on their services of works or other subject-matter identified by 
rightholders through the cooperation with the service providers” 

➤ A complementary obligation to implement a redress and complaints mechanism 
for users  

➤ MS to facilitate stakeholder’s dialogue between RH and platforms



1. THE VALUE GAP - (ARTICLE 13)
➤ The conversation so far, the amendments tabled: 

• CULT wants to : 

➤  make agreements with RH compulsory when the newly defined platforms are playing 
an “active role” (through the optimisation of presentation, or through promotion) for 
categories of work “representing a significant amount” of the content displayed on 
the platform. 

➤ Create a dispute resolution mechanism as between RH and Platforms by impartial body 
at national level 

➤ Create a User Generated Content exception for purposes such as criticism, review, 
entertainment, illustration, caricature, parody or pastiche (within framework of 3 
steps-test) 

➤ Add substance to the redress and complaints mechanism by providing for : 

- complaints to be processed in a reasonable time frame by RH 

- Sufficient info to be provided to users  

- revenues shall not be distributed to either parties during the procedure



PANEL DISCUSSION



2. THE FAIR REMUNERATION OF CREATORS (ARTICLES 14,15,16)

“the introduction in EU legislation of transparency obligations on the creators' contractual 
counterparties (notably producers and publishers), supported by a contract adjustment and 

dispute resolution mechanism. “ 

➤ Transparency obligations 
• Timely, sufficient and adequate information 
• proportionate and effective (may be adjusted if costs are disproportionate) 
• Does not apply when contribution of creator not significant  

➤ Contract adjustment mechanism  

• additional remuneration when the one originally agreed upon is disproportionally low  
compared to the subsequent relevant revenues and benefits derived from the 
exploitation of the work 

➤ Dispute resolution mechanism   

• with regard to both: the transparency obligation or the contract adjustment 
mechanism



2. THE FAIR REMUNERATION OF CREATORS (ARTICLES 14,15,16)

➤ The conversation so far, the amendments tabled: 
• CULT wants to : 

➤ add the possibility for CMOs and other representative bodies to act on 
behalf of creators and initiate “collective actions” (similar claims/ similar 
contractual entity) 

➤ Add promotional activities to the Transparency obligations 

➤ Add that the regularity should be at least annual 

➤ Contract adjustment mechanism: net revenues to be taken into 
consideration. 



PANEL DISCUSSION



WHAT’S NEXT
➤Early 2017: Proposals  
discussed by the 
European Parliament and 
the Council 
(Amendments, etc.)  
➤Adoption  expected 
during the course of 
2017 
➤ MS have 12 months 
from the adoption date to 
transpose the Directive
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A POSTCARD FROM THE UK ON TERMINATION RIGHTS AND BREXIT 
 
 

1. Introduction 

While copyright is national, the two issues to be discussed here bring home what 
happens when national rights interact with a global music marketplace.  

The first, the English judgment in which the members of Duran Duran were found to be 
in breach of an English law publishing agreement by exercising their US termination 
rights, shows what happens when copyright and contract law collide across borders.  It 
also reminds us of the need to exercise caution when drafting contracts under one 
country's law when they are likely to regulate activities and rights in other economically 
significant countries.  

The second, Brexit, considers the impact of the United Kingdom's departure from the 
European Union, its single largest trading partner, on how copyright in the music 
industry currently operates.  The only thing that is certain about Brexit is that nothing is 
certain.  We are currently seeing clients basing their post-Brexit strategies around 
planning for the worst; i.e. a complete departure from the EU which leaves the UK to 
trade with the remaining 27 member states (the "EU27") on WTO terms.  With so much 
UK law and practice centred on its membership of the EU, the scale of the task facing 
the industry (and government) is enormous, detailed and fraught with controversy.  It is 
no surprise, then, that material preparations for post-Brexit are underway, even before, 
at the time of writing, Prime Minister May formally starts the exit process.  All industry 
players should be gearing up to review their acquisition, licensing and enforcement 
practices and agreements.   

2. US termination rights meet UK publishing agreements – Duran Duran in breach 
of contract for exercising their termination rights 

2.1 Background 

The members of Duran Duran had exercised their section 203 termination rights in 
relation to 37 of their songs.  Their publisher, to whom they had previously assigned 
their worldwide copyright, alleged that doing so was a breach of their song-writing 
agreements.   

They were entered into in the 1980s and included a worldwide assignment of copyright 
for songs written by the group during the term of the agreements in exchange for 
advances and royalties.  The agreements included provisions that gave the publisher 
the right to renew and extend the copyright and vested the copyright in modifications 
and new matter in the publisher for the full term and for all renewals.  The agreements 
were governed by English law and gave the English courts exclusive jurisdiction.  

After service of the termination notices, the publisher sought a declaration in the 
English High Court1 that the band had breached the agreements, or would breach 
them if they did now withdraw the notices.  The parties agreed that the termination 
notices were valid and effective under US law. 

                                                   
1 Gloucester Place Music Limited v Simon le Bon and others [2016] EWHC 3091 (Ch), 2 December 2016 
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2.2 The court's decision 

The publisher argued the band had assigned their US copyright in full, which meant 
that they had no right to terminate under section 203.  The band, on the other hand, 
argued that the right to terminate was inherent, so that termination was allowed in the 
absence of an express prohibition.   

The court granted the declaration sought; the band were in breach of contract.  As the 
"entire copyrights" vested in the publisher for their "full term", it was implied that the 
band was prevented from exercising the termination rights.  This interpretation was 
reinforced by the clause that prevented the band from transferring any interest in the 
copyrights to any other person, which the court interpreted to mean any person other 
than the publisher.  By exercising the termination rights, the band were effectively 
attempting to transfer the reversionary interest from the publisher to themselves.    

The band tried to rely on a statement of US law provided by its English solicitor that the 
statutory termination right supersedes any contractual right.  However, that evidence 
was dismissed for various procedural reasons, including that the evidence was not 
given by someone purporting to have expertise in US law and cited no case law. 

2.3 English public policy 

There was very little focus in the case on whether English public policy, which can 
intervene to "disapply" foreign or English laws in appropriate circumstances, could 
have a role in resolving the conflict between the band's rights under US copyright law 
and the publisher's rights under English contract law.  The band members argued that 
a term of a contract governed by English law and subject to the exclusive jurisdiction of 
the English courts that expressly prohibited an author from exercising his US right of 
termination would be unenforceable as a matter of English public policy.  There was no 
authority cited for that proposition, which goes beyond the existing categories of 
circumstances in which a valid English law contract would be unenforceable because it 
would be unlawful under a foreign law.  

Permission to appeal has been granted and we can expect more consideration in the 
Court of Appeal of the public policy arguments and of US law. 

2.4 Practical implications of the judgment 

It is worth thinking about how to reconcile the possibility of the band lawfully exploiting 
their effectively reverted US rights but, at the same time, being in breach of an English 
court injunction preventing them from breaching the contract.  

What would have happened if Duran Duran had granted their reverted US rights to a 
US publisher and that US publisher was sued in the US by Gloucester Place for 
infringement of its US copyright?  One would assume, given that termination rights are 
treated in the US as being inalienable, that a US court would find that Duran Duran had 
validly granted the rights to the new US publisher, which could therefore successfully 
defend the claim.  That then causes Gloucester Place loss which, following the English 
court's judgment, would be claimable as damages in the English court for breach of the 
English law contract.  

Looking at the terms of the contract from a purely English law perspective, while the 
question was in the judge's view "finely balanced", the decision seems to be one that 
will generally be helpful for publishers in future; essentially if an assignor promises in 
the contract that it is assigning everything around the word for the full term, that is what 
it is assigning and it cannot later do anything to cut across that grant.  The decision 
could, as a result, encourage assignors to make express provision for their entitlement 
to exercise US termination right and other rights around the world.   
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2.5 A reminder of the prevalence of copyright over contract 

The judgment also reiterated important points of principle about the intersection 
between copyright and contract law.   

The rule at common law in England is that the question of whether, and to what extent, 
title to copyright is assignable depends on the law under which that copyright was 
created (the lex loci protectionis i.e. the law of the country "where protection is 
claimed" in the words of Article 5(2) of the Berne Convention).  In this case, the 
relevant copyright law was that of the US.  On the other hand, if and to the extent that 
title is assignable under the lex loci protectionis, the question of whether, and to what 
extent, title has in fact been assigned by an agreement governed by English law 
depends on the effect of the agreement applying English law.  

These principles remind lawyers that it can be worth taking copyright advice beyond 
the applicable law of the contract, particularly in those jurisdictions of most commercial 
interest to the parties.  Doing so can help ensure that there is nothing unusual in those 
jurisdictions' copyright which could come as an unwelcome surprise and defeat the 
parties' intentions. 

3. Practical implications of the UK's exit from the EU on the music industry 

The devil is in the detail when it comes to working out how the United Kingdom's exit 
from the European Union will affect the international music industry.  The UK 
government's starting negotiating position is that it wants a "clean" Brexit, meaning the 
UK would leave the single market and customs union (meaning tariffs on trade 
between the UK and EU27 would be permissible), free movement of people, goods 
and services across borders would end and the UK would no longer be subject to the 
jurisdiction of the European Court of Justice.  The two-year exit process is due to start 
in March 2017, so the countdown to Brexit is about to start.   

3.1 The UK's copyright regime 

The UK's copyright regime will, for the foreseeable future, remain almost entirely intact 
because of the effects of the EU's harmonisation over the past three decades, which 
are already incorporated into UK law.  It would be a strange result if the legislation 
which brings about Brexit (the "Great Repeal Act") would seek to undo any of that 
harmonisation.   

Numerous tweaks will be required to current copyright legislation, however, particularly 
where there are references to the EEA e.g. in respect of qualification for copyright and 
defining the territory in which first sales is deemed to take place.  When more is known 
about what those tweaks will be, it will be important to review all current acquisition, 
licensing and enforcement practices and agreements to ensure that they are in tune 
with the new regime.   

The big picture, though, is that the substantive law will be largely business as usual.  
Having said that, it is by no means certain that it will be business as usual for how the 
industry operates, as we go on to discuss.  

How UK copyright develops over the medium term, when it is no longer bound by the 
European Court of Justice's rulings and when competence for copyright-policy making 
is returned exclusively to UK law makers (subject to their international treaty 
obligations) remains to be seen.  The fair use and/or private copying debates we say at 
the start of the decade may resurface, for example.  The UK would also have the 
freedom to become more or less favourable to intermediaries such as search engines 
and user generated content sites.  The recent government-backed voluntary 
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arrangements between the music and film industries, and Bing and Google about 
demoting links to infringing content hints at the possibility of legislation should the 
arrangements prove unsatisfactory2.  All involved should be assessing UK and EU 
copyright law to establish which areas are most important to retain or reform and 
prepare their lobbying efforts accordingly.   

The current stated view of the UK Intellectual Property Office is a preference to leave 
everything as it is, as far as possible, although they have been encouraged to look for 
opportunities to do some IP laws differently.  Domestic reform to copyright, driven by a 
solely UK agenda is unlikely in the short term.  This is not surprising, because the more 
immediate priorities for the government will be working out how to make the necessary 
changes to the copyright legislation to reflect Brexit, how to remain involved in the EU 
Commission's digital single market agenda (see more below) and what the promised 
trade deals with non-EU countries may require.   

3.2 Impact on multi-territory licensing 

It is when looking at how digital music licensing operates in practice that the 
uncertainties become more apparent.  All participants in the industry will be forced to 
reassess how their licensing works in practice, although this does not necessarily 
mean that there will need to be changes on the date the UK leaves.  Parties currently 
negotiating contracts should consider whether they need to deal with the impact of 
Brexit now.  

At a very basic level, contracts which refer to the territory of the EEA or the EU will 
need to be reviewed to ensure that the UK territory is handled as the parties intended. 

Multi-territory collective licensing in Europe has been heavily based on the EU's 
involvement, whether through the Commission's recommendation in 2005 of "Option 
3", EU-wide direct, licensing or the 2014 Directive on Collective Rights Management's 
provisions on pan-EU licensing3.   

Leaving the EU will cause the current framework to come under question, as the EU 
competition law basis for the Option 3 recommendation will no longer apply in the UK 
in the same way post-Brexit.  Having said that, and by way of example, countries 
outside the EU and EEA are currently included in PRS for Music's pan-European 
licences4 so it remains possible as a matter of principle for rights holders in a non-EU 
country to grant pan-EU licences.  How this plays out will depend, in part, on the rights 
holders', societies' and services' appetite for restructuring a complex system of 
licences and administration agreements.  Whatever that appetite, the industry will at 
least need to study the "menu".   

The customs duty/tariff implications of granting pan-EU licences from the UK, however, 
have not been concluded; a tax on digital exports is theoretically possible.  Perhaps UK 
licensors will need to set up hubs within the EU27 from which their pan-EU licences 
are granted to mitigate any such problems, with the UK handled separately.  In 
addition, pan-EU licensing hubs, such as ICE (set up by PRS for Music, STIM and 
GEMA), whose regulation is under-pinned by the CRM Directive, and their licensors 
and licensees will have to assess how their arrangements will operate post-Brexit.  

                                                   
2 https://www.gov.uk/government/news/search-engines-and-creative-industries-sign-anti-piracy-agreement 
[accessed 25 February 2017] 
3 The Recommendation and Directive are available here 
http://ec.europa.eu/internal_market/copyright/management/index_en.htm [accessed 25 February 2017] 
4 https://www.prsformusic.com/creators/memberresources/licensing_the_future/pages/default.aspx [accessed 
25 February 2017] 
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3.3 Touring and tariffs 

Two real and immediate consequences of Brexit will be felt in the purse and the 
passport.  The UK currently enjoys tariff free trade with the rest of the EU.  For 
example, there are no import duties payable when someone in the UK buys a record in 
France and brings it into the UK.  That is at risk of changing, causing prices to rise 
and/or profits to fall.  The majority of the vinyl used in the UK comes from other 
European countries so the cost of that format is likely to rise.  UK citizens currently 
enjoy the right to move and work freely across the EU; touring artists can travel freely 
and perform throughout the EU.  In what will be one of the most contentious parts of 
the negotiations, the outcome may be that artists will need to acquire working visas for 
each country in the EU27 they visit.  Likewise, their equipment may be subject to 
border controls.  All of this may make it more difficult for bands, particularly at the 
smaller end of the market, to tour. 

3.4 Impact of the EU Commission's digital single market agenda 

The EU Commission is currently attempting to reform how the EU's "digital single 
market" operates, with a view to making online cross border activities more streamlined 
like their physical counterparts, and part of that reform agenda contains some 
significant changes in copyright law.  Some of the reforms will enter into force before 
the date of Brexit, leaving the question of how the reforms will operate in future, and 
others will still be in the legislative process, leaving the question of whether the UK will 
implement them anyway.       

The most immediate reform, known as the portability regulation, will require providers 
of digital content services (such as music streaming and VOD services) to allow their 
subscribers to access them when they are temporarily present in an EU country other 
than their "home" country.  The licensing practices commonly used in the EU, 
supported by geo-blocking, currently prevent such access.  The obligation is likely to 
be in force by the start of 2018 so subscribers to UK services will enjoy portable 
access to those services when visiting the EU27 for around a year; likewise, 
subscribers to EU27 services will enjoy portable access when visiting the UK.  The 
legislation would, however, cease to be effective in the UK post-Brexit so it is very 
uncertain if this mechanism will continue to operate.  It will, of course, be open for the 
UK to allow EU27 subscribers to access their home services when visiting the UK but 
this does not necessarily mean that EU27 countries will be so accommodating.  If they 
are not, a UK service provider wishing to allow portability would have to clear rights in 
each of the EU27 countries its subscribers visit, if its licensors would allow.   

In response to the music industry's "value gap" campaign, the EU Commission has 
proposed imposing duties on service providers which store and provide access to large 
amounts of works uploaded by users.  The services will be required to "take measures 
to ensure the functioning of agreements concluded with rightholders for the use of their 
works … or to prevent the availability on their services of works … identified by 
rightholders through the cooperation with the service providers."  At a high level, 
service providers will be required to introduce a form of "notice and stay down" 
process, which should make rights holders' enforcement efforts more effective.  It is as 
yet unknown whether the reform will be in force prior to Brexit.  If it is not, and given the 
EU's safe harbour regime will continue to be part of UK law, at least in the short term, 
the UK will face a political choice as to whether it is willing to improve rights holders' 
position in this way.   

Adam Rendle, Taylor Wessing LLP 
London, February 2017 

a.rendle@taylorwessing.com @adramIP  


