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Private Tax Collection Expected  
To Be Running Full Speed By Summer
 IR-2017-74, www.irs.gov 

Private collection agencies will soon start to work some taxpayer accounts, the IRS has an-
nounced. However, the IRS predicts that this iteration of private tax collection will move 
at a pace different from previous ones, with a slower initial start. By summer, thousands of 
taxpayer accounts will be received by private collection agencies, the IRS predicted.

Take Away. “According to the IRS, taxpayers whose tax debts are being assigned to 
private collectors would have had multiple contacts from the IRS in previous years 
and still have an unpaid tax bill,” Matthew Lee, Partner, Fox Rothschild LLP, Phila-
delphia, told Wolters Kluwer.
Comment. Private tax collection begins this month with several hundred taxpayer ac-
counts being transferred to the collection agencies, IRS Small Business and Self-Employed 
Division Commissioner Mary Beth Murphy told reporters at a press conference in 
Washington, D.C. The number of taxpayer accounts worked by each private collection 
agency will increase during the coming weeks and months, Murphy indicated.

Background
The Fixing America’s Surface Transportation Act of 2015 (FAST Act) directed the IRS to 
contract with private collection agencies to collect inactive tax receivables. Tax receiv-
ables are defined as any outstanding assessment that the IRS includes in potentially col-
lectible inventory.

The FAST Act applies to any tax receivable:
Removed from the active inventory for lack of resources or inability to locate the taxpayer; 
For which more than one-third of the applicable limitations period has lapsed and no 
IRS employee has been assigned to collect the receivable; or 
For which, a receivable has been assigned for collection but more than 365 days have passed 
without interaction with the taxpayer or a third party for purposes of furthering the collection.
Comment. The IRS engaged with private collection agencies in the 1990s and again around 
10 years ago. Both programs were terminated. Congress revived private tax collection to 
offset the cost of transportation and highway spending in the FAST Act. Now, the IRS 
has contracted with CBE Group, Cedar Falls, Iowa; Conserve, Fairport, N.Y.; Performant, 
Livermore, Calif.; and Pioneer, Horseheads, N.Y. to work some taxpayer cases.

Exceptions
Certain taxpayer accounts will not be outsourced to private collection agencies. They in-
clude taxpayer accounts subject to a pending or active offer-in-compromise or installment 
agreement; classified as an innocent spouse case; or involving a taxpayer identified by the 
IRS as being deceased, under the age of 18, in a designated combat zone, or a victim of 
identity theft. Private collection agencies also will not work accounts that are currently un-
der examination, litigation, criminal investigation, or levy; or accounts currently subject to 
a proper exercise of a right of appeal. 
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Tax Collection
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Communications
Before a private collection agency works a 
taxpayer’s account, the taxpayer will be con-
tacted by the IRS. The IRS explained that 
first it will send a letter to the taxpayer ad-
vising that the taxpayer’s account has been 
assigned to a private collection agency. After 
the IRS mails its letter, the private collection 
agency will contact the taxpayer by letter.

Collection and enforcement

Private collection agencies will accept 
payments from taxpayers. All payments 
must be made to the IRS. Private collec-
tion agencies may discuss payment op-
tions, including installment agreements.

Similarly, private collection agencies will 
have no enforcement powers. Private collec-
tion agencies cannot file a notice of federal 

tax lien or issue a levy. Private collection agen-
cies must adhere to federal collections laws.

Comment. Taxpayers who do not 
want their account to be worked by 
the private collection agency must 
request in writing that their account 
be returned to the IRS.

Scams

The IRS reminded taxpayers to beware of 
criminals pretending to be from the gov-
ernment or a private collection agency. 
Phone scammers typically demand im-
mediate payment by gift card or prepaid 
debit card. The private collection agencies 
working taxpayers accounts will never de-
mand immediate payment using a specific 
method, the IRS explained. Likewise, pri-
vate collection agencies will not threaten 
taxpayers with arrest or deportation, as 
criminals often do.

 Reference: TRC FILEBUS: 6,100. 

Chief Counsel Describes Procedures For Whistleblower Disclosures
 CC-2017-005 

IRS Chief Counsel has described the proce-
dures for its staff to disclose the existence or 
identity of a whistleblower. Before any dis-
closure may be made, Chief Counsel person-
nel must submit a detailed memorandum.

Take Away. Chief Counsel used the 
example of where a whistleblower 
is an essential witness in a judicial 
proceeding. Chief Counsel reiterated 
that it is committed to protecting the 
confidentiality of whistleblowers but 
recognized that disclosure could be 
necessary in certain circumstances.

Background

Generally, mandatory awards to whistleblow-
ers are available under Code Sec. 7623(b) 
and discretionary awards may be paid under 
Code Sec. 7623(a). Code Sec. 7623(b) pro-
vides that if the taxes, penalties, interest and 
other amounts in dispute exceed $2 million, 
the IRS will pay 15 percent to 30 percent of 
the amount collected. If the case deals with 
an individual, his or her annual gross income 
must be more than $200,000. If a whistle-
blower submission does not meet the criteria 
for an award under Code Sec. 7623(b), the 
IRS may consider it under discretionary au-
thority in Code Sec. 7623(a).

Disclosure

Chief Counsel explained that in some cases 
it may be necessary to reveal the existence or 
identity of a whistleblower. Chief Counsel 
will consider and weigh the potential risks 
to the whistleblower, the government’s need 
to disclose the existence or identity of the 
whistleblower, and alternative solutions.

Approval from Deputy Chief Counsel 
(Operations) and the Director of the IRS 
Whistleblower Office must be obtained be-

fore any disclosure of the existence or iden-
tity of a whistleblower. To request approval, 
Chief Counsel personnel must submit a 
memorandum, approved by Division Coun-
sel. This memorandum will be reviewed by 
Deputy Chief Counsel (Operations) and the 
Director of the Whistleblower Office.

Format

Chief Counsel outlined the format of the 
memorandum. The memorandum must 
describe the purpose for the request, sum-
marize the facts of the case, and explain 
why disclosure of the whistleblower’s ex-
istence or identity is needed. The memo-
randum must also describe alternatives to 
disclosure, if any, as well as the extent of 
any potential risks to the whistleblower. 
Further, the memorandum must report 

any time limitations, such as an expiring 
assessment statute or trial deadline.

Some cases may call for the disclosure of 
whistleblower documents, Chief Counsel not-
ed. The memorandum must describe the doc-
uments, the information in the documents, 
and any known information about how the 
whistleblower obtained the documents.

Further, the memorandum must relay 
if the whistleblower has consented to dis-
closure of his or her identity. If the whis-
tleblower is represented by counsel, the 
memorandum must state so.

Comment. If there is potential overlap 
with a criminal investigation or mat-
ter, the views of the agency’s Criminal 
Investigation division will be incorpo-
rated into the memorandum, Chief 
Counsel explained.

 References: TRC IRS: 63,060.05. 
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Tax Court Finds Return Information Disclosable To Show  
How Workers View Status
 Mescalero Apache Tribe, 148 TC No. 11 

In a case of first impression, the Tax Court 
has held that return information was sub-
ject to disclosure to the employer in a 
worker classification dispute. The return 
information would show evidence of how 
the workers viewed their status, whether 
as employees or independent contractors.

Take Away. Although this case 
arose out of a worker classification 
dispute, the court’s holding would 
appear to be applicable to other 
cases. The court could have limited 
disclosure, as some other courts have 
done; instead, it took an apparently 
broad approach.
Comment. Code Sec. 3402(a) re-
quires employers to withhold taxes 
on wages. Code Sec. 3402(d) provides 
that if employer fails to withhold, but 
the worker pays the tax, the tax is not 
collected from the employer. In this 
case, the taxpayer wanted the IRS to 
search its records to determine how 
many of its workers had made tax 
payments, thereby providing it relief 
under Code Sec. 3402(d).

Background

The taxpayer employed several hundred 
individuals. Some workers were employees 
of the taxpayer; other workers were treated 
as independent contractors. The IRS deter-
mined that some of the independent con-
tractors were properly treated as employees 
and reclassified them. The taxpayer dis-
agreed with the IRS’s determination.

The taxpayer asked each worker to com-
plete Form 4669, Statement of Payments 
Received. The taxpayer obtained Forms 
4669 from all but 70 of the workers. The 
taxpayer requested that the IRS search its 
records to determine if any of the 70 indi-
viduals had paid their tax liabilities as inde-
pendent contractors. 

Comment. Generally, the IRS accepts 
Form 4669 as prima facie evidence 
that a worker filed an individual 
return and paid the income tax due. 

This relieves the employer of its with-
holding tax liabilities.

Court’s analysis

The court first found that Code Sec. 6103 
protects the confidentiality of return infor-
mation. However, there are exceptions. One 
exception provides for disclosure in judicial 
and administrative tax proceedings.

Some courts have taken a limited 
view of the exception, limiting disclosure 
to officials of government agencies, the 
court noted. The Tenth Circuit has taken 
a broad view of this exception. In First 
Western, 796 F.2d 356 (1986), the Tenth 
Circuit found disclosure proper in judi-
cial and administrative tax proceedings in 
general. In this case, an appeal would go 
to the Tenth Circuit. The Tax Court fol-
lowed the Tenth Circuit’s decision in First 
Western and held that third-party tax-
return information may be disclosed in 
judicial and administrative tax proceed-
ings to persons other than government 
officials under Code Sec. 6103(h)(4), so 
long as the other requirements of subsec-
tion (h) are satisfied.

The court further found that Code Sec. 
6103(h)(4)(C) authorizes disclosure of re-
turns or return information only if the re-
turn or return information directly relates to 
a transactional relationship between a person 
who is a party to the proceeding and the tax-
payer which directly affects the resolution of 
an issue in the proceeding. The court found 
that the relationship between the taxpayer 
and its workers was the type of relationship 
contemplated by Code Sec. 6103(h)(4).

Further, the information sought by the 
taxpayer directly related to the relation-
ship. The tax records would show evidence 
of how the workers viewed their status and 
relationship with their employer. How 
they viewed themselves would be a factor 
in any worker classification dispute.

Additionally, the court rejected the 
IRS’s argument that the return informa-
tion was not discoverable. The court noted 
that its rules provide that information is 
discoverable or not regardless of the bur-
den of proof involved. Who bears the bur-
den of proof on an issue has no effect on 
the obligation to comply with appropriate 
discovery requests.

 References: Dec. 60,867; TRC LITIG: 6,512.

IRS Reports Progress Issuing Refunds; Answering Calls

As the 2017 filing season draws to a close, the IRS has reported progress issuing 
refunds and answering taxpayers’ questions. Some taxpayers experienced delayed 
refunds this filing season because of new requirements in the Protecting Americans 
from Tax Hikes Act of 2015 (PATH Act).

Returns. The IRS reported it had received 93.6 million returns as of March 31, 
2017 (the most recent date for which statistics are available). Tax professionals have 
e-filed 48.6 million returns so far this year, reflecting a 4.6 percent decline from the 
same time last year.

Refunds. The IRS reported that it had issued 74.1 million refunds as of March 
31, 2017. At the same time last year, the IRS had issued 76.0 million refunds, re-
flecting a decline of 2.4 percent.

Telephone assistance. IRS Commissioner John Koskinen told lawmakers on 
April 6 that its telephone assistance level of service is approximately 76 percent.“The 
average for the 2017 filing season as a whole will be about 75 percent,” Koskinen 
said. Koskinen added that the agency’s toll-free telephone lines will be available on 
Saturday April 15, 9 a.m. to 5 p.m. (callers’ local time).

 www.irs.gov, IR-2017-75;TRC FILEIND: 18,052.
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IRS Data Retrieval Tool Remains Offline;  
100,000 Accounts Possibly Compromised
The IRS Data Retrieval Tool (DRT), used by students to complete the Free Application for 
Federal Student Aid, will continue to be unavailable while security is upgraded, the agency 
has announced. The IRS is investigating breaches of the data tool by cybercriminals.

Comment. IRS Commissioner John Koskinen told lawmakers on April 6 that 
the information of some 100,000 taxpayers may have been compromised by 
cybercriminals. Approximately 8,000 fraudulent refunds were issued, reach-
ing some $30 million. The IRS is identifying affected taxpayer accounts and 
contacting taxpayers by letter, Koskinen said.
In March, the IRS announced that the DRT was taken offline. As a result, indi-

viduals completing the FAFSA, and applying for an income-driven repayment plan, 
must manually enter the required information. The IRS reminded individuals that 
the necessary information can be found on a previously filed return. The agency has 
posted questions and answers on its website.

 www.irs.gov; TRC INDIV: 60,152.

IRS Nonacquiesces In Contract Method And Depreciation 
Cases; Agrees “In Result Only” On Employment Tax
 AOD 2017-02, -03, -04

The IRS has announced its nonacquies-
cence in decisions by the Ninth Circuit 
Court of Appeals and a federal district 
court relating to the completed contract 
method (CCM) of accounting and depre-
ciation, respectively. At the same time, the 
IRS announced its acquiesence in result 
only in a Tax Court decision relating to S 
corps and employment taxes.

Take Away. The IRS, like many 
federal agencies, is currently operat-
ing under Executive Order 13771, 
which generally calls for an agency 
to remove two current regs for every 
new reg. The IRS has indicated that 
some sub-regulatory guidance is out-
side the scope of EO 13771. Now, it 
appears that AODs also are outside 
EO 13771.

Completed Contract Method

In Shea Homes, Inc., 2016-2 ustc 50,391, 
the Ninth Circuit found that a residential 
home developer properly used the CCM 
of accounting for the entire development, 
not just individual houses. The taxpayer’s 
method of accounting was deemed to 
clearly reflect income.

The Ninth Circuit found that the taxpayer 
was selling more than just homes. The com-
munities offered a planned life-style. Until all 
the work was completed, the taxpayer had an 
obligation to fulfill the promises regarding 
the development of which it had induced the 
buyers to become a part. The Ninth Circuit 
concluded that the taxpayer had used a per-
missible method of accounting.

Nonacquiescence. The IRS announced 
that it will not acquiesce in the Ninth 
Circuit’s holding that under the contract 
method of accounting, a taxpayer complet-
ed home construction when it incurred 95 
percent of the estimated cost of construct-
ing an entire development.

Depreciation

In Stine, 2015-1 ustc ¶50,172 (DC-La, 
2015), the district court held that buildings 
designed to be retail stores were placed in 
service when substantially completed. The 
district court rejected the government’s argu-
ment that the buildings were not placed in 
service until open to the public for business.

Comment. The buildings were located 
in the Gulf Opportunity (GO) Zone. 
Congress provided 50 percent bonus 
depreciation for nonresidential real 
property, provided the property was 

placed in service before January 1, 2009. 
In this case, as of December 31, 2008, 
the buildings were not open for business, 
and the certificates of occupancy did not 
allow customers to enter the buildings.
The district court found that the build-

ings were placed in service under Code Sec. 
167 when they were substantially completed 
and in a condition of readiness to perform 
the function for which they were built; this is, 
to house and secure racks, shelving and mer-
chandise. Accordingly, the buildings qualified 
for 50 percent bonus depreciation in 2008.

Nonacquiescence. The IRS announced 
that it will not acquiesce to the holding that 
buildings built to operate as retail stores are 
placed in service for depreciation purposes 
when substantially completed to house and 
secure racks, shelving and merchandise.

Employment tax

In Scott Singer Installations, Dec. 60,682(M), 
(2016), the Tax Court found that the sole 
shareholder and officer of an S corp was 
its employee. Advances made by the share-
holder to the S corp were bona fide loans 
in part and capital contributions in part. In 
addition, payments made by the S corp on 
behalf of the shareholder were repayments 
of those loans and not wages. The advances 
were reported as loans, and payments to the 
shareholder were reported as repayments, 
rather than expenses, so the shareholder ap-
parently intended to form a debtor-creditor 
relationship, the Tax Court found.

However, the shareholder could not have 
reasonably expected repayment after a down-
turn in business, so advances made in later 
years were capital contributions. Because of 
the loan balance at the time of the repayments, 
those payments were not wages subject to em-
ployment taxes, the Tax Court concluded.

Acquiescence in result only. The IRS 
announced its acquiescence in the result 
only was to whether the taxpayer’s pay-
ment of personal expenses on behalf of its 
sole shareholder constituted wages subject 
to federal employment taxes.
 References: FED ¶46,265; TRC DEPR: 15,250, 

TRC ACCTNG: 33,252, TRC COMPEN: 3,050. 
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Employer Liable After PEO Fails To Pay Over Employment Taxes
 FAA 20171201F 

In a just-released field attorney advice 
(FAA), IRS Chief Counsel has determined 
that an employer is liable for employment 
taxes unpaid by a professional employer or-
ganization (PEO). The taxpayer had con-
tracted with the PEO, which failed to pay 
over federal employment taxes.

Take Away. “The FAA serves as a re-
minder that the common law employer 
cannot easily offload its liability for 
employment taxes by using a contract. 
Employers who choose to make use of 
a PEO should carefully monitor the 
PEO’s compliance with the payroll tax 
rules to ensure that they do not end up 
in this taxpayer’s position,” Mike Chit-
tenden, Counsel, Miller & Chevalier 
Chartered, Washington, D.C., told 
Wolters Kluwer. 
Comment. The IRS has established 
a voluntary certification program 
for PEOs (sometimes referred to as 
employee leasing companies). To 
become and remain certified under 
the new program, CPEOs must meet 
tax status, background, experience, 
business location, financial reporting, 
bonding and other requirements.

Background

The taxpayer, an S corp, owned and operated 
a limousine business. The business employed 
drivers, dispatchers, technicians, and others. 
The taxpayer contracted with a PEO. The 
agreement provided that the taxpayer and the 
PEO would share the responsibilities of being 
the employer. The agreement further provided 
that the taxpayer would pay to the PEO an 
amount equal to the wages of the leased em-
ployees. This amount would be paid before the 
payroll date. The PEO would subsequently, 
pay federal employment taxes, and file federal 
employment returns, along with Forms W-2.

The PEO failed to file any returns. The 
PEO also failed to pay over federal em-
ployment taxes. The taxpayer argued that 
a state statute mandated that PEOs assume 
responsibility for paying over all taxes. The 
taxpayer also argued that the PEO was the 
statutory employer. Additionally, the PEO 
argued that it was entitled to relief under 
Section 530 of the Revenue Act of 1978.

Chief Counsel’s analysis
Chief Counsel first considered the taxpay-
er’s state law argument. The state law, Chief 

Counsel determined, did not supersede the 
Tax Code. Employment tax liability is not 
based on state law.

Chief Counsel further rejected the tax-
payer’s statutory employer argument. To 
determine if an employer is a statutory em-
ployer, courts look to which entity controls 
the payment of wages. Here, the taxpayer 
and not the PEO controlled the payment 
of wages. The PEO did not assume respon-
sibility for the payment of wages.

Additionally, Chief Counsel rejected 
the taxpayer’s Section 530 argument. Sec-
tion 530, Chief Counsel determined, is 
limited to worker classification disputes. 
Chief Counsel found no evidence that 
Congress intended Section 530 to apply in 
cases where a PEO failed to pay over fed-
eral employment taxes.

Code Sec. 6205(a) and Code Sec. 
6413(a) allow employers to make inter-
est-free adjustments for underpayments 
and overpayments. Here, Chief Counsel 
noted that the taxpayer’s reliance on the 
PEO was in error. An interest-free adjust-
ment could be appropriate, Chief Coun-
sel concluded.

 Reference: TRC PAYROLL 66,100. 

Chief Counsel Reviews Tax Court’s Jurisdiction Over 
Recharacterization Of Payments To Corporate Officers
 PMTA 2017-05 

The Tax Court lacks jurisdiction to review 
the IRS’s recharacterization of payments 
to corporate officers as wages, resulting in 
additional employment taxes. IRS Chief 
Counsel provided the explanation in re-
cently released Program Manager Techni-
cal Assistance (PMTA).

Take Away. The employer did not 
dispute that the corporate officers 
were employees. The taxpayer also 
agreed that it was not entitled to 
Section 530 relief. Section 530 of 
the Revenue Act of 1978 operates as 
a safe harbor that relieves qualified 
employers from federal employment 
tax liability.

Background
The employer paid wages to its corporate 
officers. These amounts were reported 
as wages to the IRS and were reflected as 
wages on Forms W-2. The corporation also 
made other payments to the officers, which 
the corporation did not report as wages. 
Additionally, the corporation paid some 
personal expenses of its officers. These pay-
ments also were not reported as wages. The 
IRS determined that the various payments 
were wages. The agency assessed additional 
employment taxes.

Comment. Chief Counsel noted with-
out elaboration that the corporation 
characterized these various payments 
as dividends or distributions, return 

of capital, loan repayments, among 
other characterizations. 

Chief Counsel’s analysis

Chief Counsel first explained that the Tax 
Court is a court of limited jurisdiction. The 
Tax Court may review IRS determinations 
that individuals are employees for purposes 
of employment taxes. The Tax Court may 
review IRS determinations that the person 
for whom services are performed is not en-
titled to relief under Section 530.

Here, Chief Counsel observed that the 
IRS and the employer did not dispute the 
status of the officers as employees. The 
agency and the employer also did not dis-
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Chief Counsel
Continued from page 5

Supreme Court Asked To Hear Employee Stock 
Transfer Case
The Supreme Court has been asked to hear Qinetiq US Holdings, Inc. & Subsidiaries, 
a 2017 case in which the Fourth Circuit Court of Appeals had found that a corpora-
tion was not entitled to deduct stock purportedly given out for services rendered as 
compensation because (1) the stock was given years earlier and was not then subject to 
a substantial risk of forfeiture and (2) a notice of deficiency was procedurally adequate:

The likelihood of forfeiture due to the employee’s voluntary resignation did not 
amount to a substantial risk under Code Sec. 83 --the role of the individual in ques-
tion was not as an employee, but as an initial investor in the original entity; and

The Administrative Procedures Act’s requirement that a final agency decision pro-
vide a reasonable explanation did not apply to the notice of deficiency, which is 
governed solely by the Internal Revenue Code.
 Sup. Ct. Petition for Review, April 5, 2017: Qinetiq US Holdings, Inc. & Subsidiaries; 2007-1 

ustc ¶50,119; TRC COMPEN: 18,202. 

pute that certain payments should be treated 
as wages or any worker classification or en-
titlement to Section 530 relief. Therefore, 
Chief Counsel determined that the IRS 
did not make a determination regarding 
the employment status of the officers when 
it recharacterized the payments as wages. 
The IRS also did not make a determination 
about Section 530 relief. As a result, the Tax 
Court would lack jurisdiction.

Chief Counsel also determined that the 
IRS should not issue a Notice of Determina-
tion of Worker Classification (Letter 3523) 
before the assessment of additional employ-
ment taxes. The IRS, Chief Counsel reiterated, 
did not make a determination about worker 
classification or entitlement to Section 530 
relief. Letter 3523 would not be necessary. 
Instead, Chief Counsel explained that the 
additional taxes should be directly assessed.

 Reference: TRC PAYROLL: 66,100. 

Product-Liability Legal Fees Did Not Reduce  
Code Sec. 199 Deduction
 CCA 201714029 

IRS Chief Counsel has determined that a 
taxpayer’s current qualified production ac-
tivities income (QPAI) was not reduced by 
current legal fees related to similar prod-
ucts manufactured and sold before Code 
Sec.199’s effective date. Under the required 
“section 861 method” of allocation, those 
legal defense costs did not lower QPAI on 
which the Sec. 199 domestic activities pro-
duction deduction is computed. Therefore, 
the taxpayer was entitled to a higher Code 
Sec. 199 deduction.

Take Away. For this ruling to be ap-
plied, however, it appears that both 
the manufacture and the revenue 
from the manufactured product 
should occur prior to Code Sec. 
199’s effective date (that is, prior to 
tax years beginning before January 
1, 2005). Chief Counsel did not ad-
dress a situation in which costs were 
initially capitalized. Nor did Chief 
Counsel consider differences in cost 

allocations between years during 
which the Code Sec. 199 amount, 
starting at three percent, had not yet 
reached its current maximum level of 
nine percent.

Background

A disregarded entity and a holding com-
pany within a consolidated group manu-
factured and sold Products W and X in 
years preceding and after the enactment 
of Code Sec. 199. During post-2004 Years 
1 and 4, legal fees were incurred within 
the group to defend lawsuits filed against 
them alleging harm from the use of Prod-
ucts W and X manufactured and sold in 
years before the effective date of Code Sec. 
199. None of the legal fees was capitalized 
under section 263A.

Section 861 method

QPAI is the excess of a taxpayer's DPGR 
for the tax year over the sum of the tax-
payer's cost of goods sold (CGS) that is al-
locable to DPGR and the taxpayer's other 
expenses, losses, and deductions (other 
than the Code Sec. 199 deduction) that are 
properly allocable to DPGR. Regulations 
generally require a taxpayer use the section 
861 method to allocate and apportion de-

ductions to gross income attributable to 
DPGR in determining QPAI unless the 
taxpayer qualifies for, and elects to use, 
one of the two simplified methods avail-
able only to small taxpayers.

Under the section 861 method, a de-
duction is allocated to a class of gross in-
come, and then, if necessary, apportioned 
between the statutory and residual group-
ings of gross income within that class. The 
allocation and apportionment of the de-
duction is based on the factual relationship 
of the deduction to a class of gross income 
and to the statutory and residual groupings 
of income in that class.

Chief Counsel’s findings

Chief Counsel found a strong factual rela-
tionship between the deductible legal fees 
at issue and the class of gross income at-
tributable to the specific sales to the plain-
tiffs in the lawsuits of Products W and X. 
Because gross receipts from those sales did 
not generate gross income attributable to 
DPGR in the years the gross income was 
realized, no portion of the deductions for 
the legal fees at issue should be appor-
tioned under the section 861 method to 
the statutory grouping of Code Sec. 199 
gross income in Years 1 through 4.

 Reference: TRC BUSEXP: 6,108.10. 
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TAX BRIEFS

continued on page 8

Internal Revenue Service
The IRS has released a fact sheet provid-
ing information on Taxpayer Bill of Rights 
(TBOR) that clearly outlines the fun-
damental rights of every taxpayer in the 
event they need to work with the IRS on a 
personal tax matter. A list of the taxpayer’s 
rights and IRS obligations to protect them 
are discussed in IRS Publication 1, Your 
Rights as a Taxpayer.

FS-2017-5, FED ¶46,264; TRC IRS: 12,350

The authority to permit the disclosure of 
returns, return information, testimony or 
the production of documents was delegat-
ed to officers and employees identified in 
the reference chart provided in the delega-
tion order issued by the IRS commissioner. 
The order, which supersedes Delegation 
Order No. 11-2 (Rev. 1), is effective March 
7, 2017.

CDO No. 11–2 (Rev. 3), FED ¶46,263;  
TRC IRS: 66,360.15

The IRS has updated the list of countries 
with which it is appropriate to have an au-
tomatic exchange of information collected 
various regulations. The new guidance 
adds Belgium, Colombia and Portugal to 
the list.

Rev. Proc. 2017-31, FED ¶46,262;  
TRC FILEBUS: 9,158.12

International
An attorney, who was a partner in a multi-
national law firm working in the U.K., was 
entitled to exclude foreign earned income 
and to deductions as determined. The tax-
payer was allowed Schedule C deductions 
and itemized deductions as determined 
and owed self-employment taxes. Accura-
cy-related penalties and late-filing penalties 
were imposed.

Larkin, TC, CCH Dec. 60,864(M), 
 FED ¶47,978(M); TRC BUSEXP: 24,806

Summons
An IRS summons was ordered enforced. 
The IRS issued a summons to secure an 
individual’s books and records as part of 
an investigation into the individual’s tax 
liability. The IRS’s evidence supported a 

prima facie case under Powell, which the 
individual failed to rebut.

Hernandez, DC Calif., 2017-1 ustc ¶50,196; 
TRC IRS: 21,052

The government was not entitled to en-
force summonses issued to various taxpay-
ers because they properly raised the attor-
ney-client privilege. The taxpayers did not 
waive their attorney-client privilege by 
sharing documents because the taxpayers 
jointly retained the law firm for the pur-
poses of forming and managing a captive 
insurance company and had a clear com-
monality of interest.
Micro Cap KY Insurance Company, Inc., DC Ky., 

2017-1 ustc ¶50,192; TRC IRS: 21,402

Income
Married individuals, who were employees 
and officers of a U.S. subsidiary of a for-
eign (Chinese) corporation, underreported 
their wages, rental income, gambling win-
nings and other income. The couple failed 
to keep proper records for themselves or 
the corporation; therefore, the IRS recon-

structed the couple’s unreported income 
using the specific-items method.

 Zang, TC, CCH Dec. 60,865(M),  
FED ¶47,979(M); INDIV: 6,052

Tax Accounting 
The government failed to show that the indi-
vidual did not have an installment agreement 
request (IAR) “pending” when it levied his 
wages and his Thrift Savings Account; there-
fore, an individual’s unauthorized collection 
action was only partially dismissed. Contrary 
to the government’s argument, proposals to 
enter into installment agreements can be 
made via letter, phone, voice-mail, email or 
other communications between taxpayers and 
the IRS. Therefore, the individual’s IAR was 
not automatically nonprocessable because it 
was not submitted on the proper form.

Cummings, DC Ind., 2017-1 ustc ¶50,190;  
TRC IRS: 45,114

Employee Plans
An employee defined-benefits plan estab-
lished by a church-affiliated hospital was 

IRS Provides Relief For Beneficial Owner Withholding 
Certificates Lacking Foreign TINs, Dates Of Birth
A beneficial owner withholding certificate will not be treated as invalid if it fails 
to include a foreign taxpayer identification number (TIN) or date of birth for the 
beneficial owner identified on the certificate, the IRS has announced. The IRS up-
dated its online frequently asked questions (FAQs) about the Foreign Account Tax 
Compliance Act (FATCA).

Foreign TIN. The IRS explained that withholding agents are not required to treat 
an otherwise valid beneficial owner withholding certificate as invalid when the cer-
tificate does not include a foreign taxpayer TIN. In the absence of actual knowledge 
otherwise, the withholding agent may assume that the foreign person does not have 
a foreign TIN. This relief is available for calendar year 2017, the IRS explained on 
its website.

Date of birth. The IRS also explained that for beneficial owner withholding certif-
icates obtained by a withholding agent on or after January 1, 2017, the withholding 
agent must collect a date of birth on a beneficial owner withholding certificate for 
an individual beneficial owner. However, if the withholding agent has the beneficial 
owner’s date of birth in its files, it may use that information for reporting purposes 
and will not be required to treat a Form W-8BEN as invalid because it did not in-
clude a date of birth. 

 www.irs.gov; TRC INTL: 33,054.05.
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not exempt from the requirements of the 
Employee Retirement Income Security Act 
(ERISA) because the hospital’s plan was 
not a “church plan.” In order to qualify as 
a church plan under ERISA, the plan must 
be established and maintained by a church 
or a convention or association of churches 
and the hospital was not a church.

Stapleton v. Advocate Health Care Network, 
CA-7, 2016-2 ustc ¶50,513; RETIRE: 69,302

Liens and Levies
Federal tax liens attached to interpleaded 
funds were entitled to priority over the 
claims of a surety, judgment creditor and 
subcontractors and materialmen. There 
was no dispute that the government had a 
valid tax lien and the other claimants’ ar-
gument that the interpleaded funds were 
not legally the property of the taxpayer 
was rejected.
City of Galveston v. Consolidated Concepts, Inc., 

DC Tex., 2017-1 ustc ¶50,193; TRC IRS: 48,152

A married couple’s wrongful levy claim was 
dismissed for failure to state a claim. While 
their failure to exhaust their administra-
tive remedies did not create a jurisdictional 

bar, the failure meant they failed to state a 
claim for relief.

Hassen, DC V.I., 2017-1 ustc ¶50,191;  
TRC IRS: 45,114

An IRS Appeals officer (AO) properly sus-
tained the filing of a Notice of Federal Tax 
Lien (NFTL) and proposed levy to collect 
an individual’s unpaid income tax liability. 
The individual failed to rebut the presump-
tion of delivery of the deficiency notice. 
Therefore, the individual could not chal-
lenge the underlying tax liability because 
he was deemed to have received the notice.

Rivas, TC, CCH Dec. 60,866(M), FED 
¶47,980(M); TRC IRS: 51,056.25

Refund Claims
The IRS’s offset of a debtor’s income tax re-
fund against a federal income tax debt was 
proper and the debtor was not entitled to a 
turnover of the alleged improper offset. The 
IRS conceded that the debtor was entitled to 
a refund in the amount of the offset; however, 
it applied the entire refund against past due 
taxes, which left nothing in which a debtor 
had an interest. The setoff of an income tax 
liability against an income tax overpayment 
was excepted from the automatic stay.

In re Benson, BC-DC Va., 2017-1 ustc ¶50,197; 
TRC IRS: 57,054.10

Deficiencies and Penalties
An individual was properly liable for penal-
ties for fraudulent failure to file and he and 
his wife were liable for penalties for failure 
to pay taxes. Moreover, the IRS was not 
required to take into account various pay-
ments made years later. Those payments 
were made too late to affect the penalty 
because they were not made “on or before” 
the date prescribed for payment but years 
after the maximum penalty had accrued.

Crummey, CA-5, 2017-1 ustc ¶50,195; TRC 
PENALTY: 3,050

An individual, who was a 50-percent 
owner and one of two officers of a mem-
ber-managed company, was liable for a 
trust fund recovery penalty. As one of two 
managing members, the individual clearly 
ought to have known that the withholding 
taxes were not being paid and he was in 
a position to find out. Moreover, he knew 
that the company had to pay the taxes but 
he paid employees and other creditors and 
did not remedy the tax deficiency.

Commander, DC N.J., 2017-1 ustc ¶50,194; 
TRC PAYROLL: 6,304

A tax protestor, who made frivolous and 
groundless arguments and otherwise delayed 
collection, was liable for delay penalties.

Willams, TC, CCH Dec. 60,869(M),  
FED ¶47,983(M); TRC IRS: 51,056.20

Married individuals, who were deemed to 
have stipulated to the IRS’s proposed facts 
as a sanction for their failure to respond to a 
show cause order, were liable for the deficien-
cies determined by the IRS. Moreover, the 
deemed admissions established strong evi-
dence of the husband’s fraudulent conduct; 
therefore, he was liable for the fraud penalty.

Ballard, TC, CCH Dec. 60,868(M), 
FED ¶47,982(M); TRC INDIV: 6,052

 Innocent Spouse Relief
A resource manager was not entitled to 
innocent spouse relief for the two tax 
years at issue. The individual prepared 
the returns; therefore, she knew about the 
gambling losses that caused the tax un-
derstatements when she signed the joint 
returns. Thus, it was not inequitable to 
deny the individual relief.

Yancey, TC, CCH Dec. 60,870(M),  
FED ¶47,984(M); TRC INDIV: 18,054.10

District Court Upholds Summons For Medical 
Marijuana Business
A federal district court has upheld an IRS summons against a medical marijuana 
business. The court rejected the taxpayer’s argument that the IRS was engaged in a 
criminal investigation.

Comment. Under Code Sec. 280E, all deductions and credits for amounts paid 
or incurred in the illegal trafficking in drugs in the federal Controlled Substances 
Act are disallowed.
Background. The IRS undertook an audit of the taxpayer and issued summons-

es to various entities, including financial institutions and the state department of 
health. The taxpayer argued that the IRS abused its authority to conduct a criminal 
investigation into whether the taxpayer was violating federal controlled substances 
law and trafficking controlled substances.

Court’s analysis. The court found that the IRS may apply Code Sec. 280E with-
out conducting a criminal investigation. Code Sec. 280E does not require that the 
IRS determine that a crime has been committed or the taxpayer has engaged in 
illegal activity. Further, trafficking as used in Code Sec. 280E means to buy or sell 
regularly, the court explained. In this case, the question was whether the taxpayer 
regularly bought or sold marijuana, the court held.

 High Desert Relief, Inc., DC-N.M.; TRC IRS: 21,050. 

Standard Federal Tax Reports Taxes on Parade10029327-2200 


