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In New Jersey, child support guidelines are designed to recognize marginal

costs of raising children between two natural parents at different income

levels.1 New Jersey uses the income shares model, which combines the two

parents’ incomes, looks to the marginal expenditure figure for that income

level, then divides responsibility between the parents in proportion to their

total contribution to the joint income figure.2 These guidelines are non-

controversial; judges use them regularly and they render predictable results.3

Because the guidelines only allocate the cost of raising children between two nat-

ural parents, they fail to account for certain non-traditional parenting situations,

including tri-parent situations, whose recent prominence may soon draw increasing

attention and lead to developments in law in New Jersey and throughout the

nation. Several case studies illustrate this point.
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A New Jersey Case Study
The case of D.G. v. K.S.,4 decided in

2015, involved three parties, all of

whom claimed parental status: Kristine,

Doug and Shawn. The child at issue,

Olivia, was born in 2009.5

The three parties initially discussed

conceiving a child as a playful thought,

which then became serious.6 As such,

they entered into an informal tri-parent-

ing arrangement wherein they decided

to conceive and raise the child together.7

The child was conceived between

Kristine and Doug, but upon birth

Olivia received Shawn’s surname.8 After

Olivia was born, the parties co-parented

through the summer of 2009.9 At end of

the summer, Doug and Shawn rented a

home together without Kristine.10 Co-

parenting continued, with Doug and

Shawn assuming parenting time in the

summer.11 The parties believed they were

creating new tri-parenting paradigm;

they even appeared on the Nate Burkus

Show and other talk shows to discuss

their novel, new concept.12

The novelty began to wane in the

years that followed, and considerable

turmoil ensued in 2013, when Kristine

proposed a move to California.13 Her

move was motivated by a new love

interest, who needed to remain in Cali-

fornia because he shared children there

with his ex-wife.14 When Doug and

Shawn learned of the proposed move,

they called a meeting, which ended

with a request for a written parenting

time proposal.15

Kristine presented a written plan in

Dec. 2013, which, in March 2014, Doug

and Shawn formally rejected.16 The rela-

tionship deteriorated further as Doug

and Shawn filed a complaint for custody

and support in family court.17

After Kristine and Olivia traveled to

California without the consent of the

two other parties, Doug and Shawn filed

an emergent application, resulting in

the court transferring sole custody to

Doug.18 Pending the return date, Doug

and Kristine agreed to joint legal cus-

tody but reserved the issue of residential

custody for the court’s determination

following a plenary hearing.19

Following the hearing, the court ren-

dered its findings, including that:

Shawn was Olivia’s psychological par-

ent; Doug and Shawn were more likely

to communicate and cooperate in a fos-

ter arrangement with Kristine; Doug and

Shawn always respected Kristine, but

that respect was not reciprocated.20 The

trial court further expressed concerns

regarding Kristine’s home environment,

and touted the stability of Doug and

Shawn’s relationship and their ability to

ensure continuity of Olivia’s educa-

tion.21 While the court found all three

parents to be fit, it expressed concerns

about Kristine’s stability.22 Kristine main-

tained no full-time employment and the

court posited that the child may have an

unemployed mother or a mother

attending college and working part-time

in California who would not be as flexi-

ble or available to meet her needs.23

While the trial court awarded the par-

ties 50/50 custody, it determined Shawn

could not have legal parentage because

the concept of a tri-parenting arrange-

ment was not supported.24 Instead, the

concept needed to first be addressed by

other branches of government,

informed through public debate.25

Likewise, as to child support, the court

found that the guidelines are constrained

by the two natural parent income shares

model.26 Within that limited framework,

the court was constrained to consider the

issue by balancing the equities, primarily

finding it would be inequitable to require

Doug and Shawn to pay Kristine child

support since the established child sup-

port guidelines do not support this intri-

cate “tri-parenting model.”27 Moreover,

Shawn, as a psychological parent, could

not be compelled under New Jersey law

to contribute child support.28 The court

found it similarly inequitable for Kristine

to pay a small amount of support to

Doug because Doug and Shawn together

have a considerable income advantage

over Kristine and Shawn was committed

to the financial and emotional needs of

the child.29 As such, the court ordered

that neither party was to pay child sup-

port to the other.30

Thus, although the court could not

compel Shawn to support the child, it

did consider Shawn’s income and con-

tribution toward the child’s expenses in

its ultimate decision on the issue of sup-

port.31 This approach was duly support-

ed under New Jersey’s child support

guidelines, as a trial court is given dis-

cretion to adjust the guidelines-based
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award upon consideration of a circum-

stance wherein “…other factors that

could, in a particular case, cause the

child support guidelines to be inapplica-

ble or require an adjustment to the child

support award.”32

Moreover, prior case law, including

the Chancery Division case of Pasternak

v. Pasternak,33 has authorized a deviation

from the guidelines where the effect of

payments made on behalf of a child

resulted in a “[reduction of] the margin-

al cost of the child, the basic child sup-

port amount, and finally, the percent of

child support obligation of both par-

ties.” The court specifically stated that

this type of credit is not considered a

windfall to the other party.34

Pasternak also involved a tri-parent

situation, albeit considerably different

from the case of Doug, Shawn and Kris-

tine. In this case, the court examined

whether monthly Social Security death

benefits received by a child through her

deceased natural father should have

been subtracted from the basic child

support amount before the adoptive

father’s percentage share of the child

support obligation was calculated.35

Pasternak concerned child support for

two children, the oldest of whom was

adopted by the plaintiff following the

death of her natural father.36 The parties

agreed that the death benefit received

was on behalf of the oldest child.37 How-

ever, the parties disagreed about

whether the death benefit should have

been considered ‘non-taxable income’

to the custodial parent, or whether it

should have been considered ‘govern-

ment benefits for the child.’38

Ultimately, the Pasternak court con-

cluded that the death benefit should fall

into the latter category, because “the…

Guidelines do not distinguish the

parental source of the benefit which

reduces the basic child support

amount...”39 The court went on to state

that the “parental source of the depend-

ency exemption is irrelevant to the cal-

culation,” and although the deceased

natural father was not a party, the death

benefit “must be deemed to reduce the

marginal cost of the children, the basic

child support obligation, and ultimately

the percentage child support obligation

of both parties.”40 In so finding, the court

specifically rejected the defendant’s

argument that “the dependency benefits

generated by [the decedent] should not

be entered on line 12 because they do

not represent the plaintiff’s ‘lost earn-

ings’ so that plaintiff should not be able

to claim a credit from them.”41

The court concluded:

…the Social Security benefit received by

the older child through her deceased nat-

ural father, because it reduces the margin-

al cost of her care to both parties after

their separation, should be deducted from

the basic child support amount…it is sub-

tracted from the basic child support

amount before plaintiff’s percent share of

the child support obligation is calculated.42

Still, the above rulings in New Jersey

simply indicate that the guidelines may

require deviation, but have not

advanced any guidance as to how, why

or when such a deviation should be

applied by a court in such non-tradi-

tional settings.

A Brief Overview of Other States
Notably, 12 other states have deter-

mined that children can have more than

two parents in some form, albeit not

necessarily in the child support context.

New York

The most recent instance of such

determination was in New York, in the

case of Dawn M. v. Michael M.43 Married

spouses Dawn and Michael engaged in a

polyamorous relationship with a third

party, Audria.44 Dawn was unable to con-

ceive a child and Michael conceived with

Audria, resulting in the birth of a child,

J.M.45 After the birth, Dawn and Audria

moved in to a separate residence togeth-

er.46 Michael commenced divorce action,

asserting that he no longer considered

Dawn to be a parent to J.M.47 This belief

was the result of a custody proceeding

that was commenced by Michael against

Audria prior to the divorce, whereupon

Michael and Audria settled their custody

proceeding by agreeing to joint custody;

residential custody with Audria and lib-

eral visitation accorded to Michael.48

At the time the divorce proceedings

commenced, Dawn continued to reside

with Audria and J.M., and saw J.M. on a

daily basis, but was concerned that with-

out court-ordered visitation and shared

custody, her ability to remain in J.M.’s

life would be solely dependent upon

obtaining the consent of either Audria

or Michael.49

The court held a hearing, after which

it was determined that Dawn was J.M.’s

parent.50 Not only did the court consider

the relationship to be evident by Dawn’s

actions and demeanor toward J.M., but

it also found that J.M. clearly considered

both Dawn and Audria his mothers.51

Although child support was previous-

ly settled between all parties involved

and, therefore, not addressed by the

court,52 to the extent the New York court

ascribed parentage rights to a non-bio-

logical mother, this case leaves room for

a non-normative and atypical child sup-

port of determination.

California

In 2013, the California Legislature

passed a law declaring children can have

more than two parents.53 The law is

drafted broadly so as to allow courts to

declare that a child has more than two

parents and that all parents must be

considered in custody, child support

and other contexts.

The law’s passage was prompted by a

case in which a troubled lesbian couple’s

baby girl ended up in foster care, and her

biological father lost a bid to be declared

a third parent as he sought custody.54 The
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law’s sponsor said it gave courts leeway

to look out for children’s best interests at

a time when families are taking on new

forms. Opponents said it eroded tradi-

tional parental roles and would allow

people to “parent by committee.”

Maine recently adopted a similar law.55

Pennsylvania

In the 2007 case of Jacob v. Shultz-

Jacob,56 the Pennsylvania appeals court

determined that a man who fathered

two children for a lesbian couple had to

contribute to child support after the

couple broke up.57 The biological father

had agreed to be a sperm donor and

then became involved in the children’s

lives, encouraging them to call him Papa

and voluntarily contributing thousands

of dollars toward their care.58

Based upon his historic conduct, the

court found the biological father had

shown an intention “to demonstrate

parental involvement far beyond the

merely biological,” and ordered that he

be factored as an “indispensable party”

in child support.59 Interestingly, the

court never expressly declared the bio-

logical father to be a parent, but perhaps

there is no greater indication of his actu-

al intent as to the children than the fact

that by the time of the ruling, he had

died and left his estate to the children.

Practical Effects of Tri-Parent Support
Situations

As the world changes and the law

struggles to keep up, revised guidelines

that reflect the changing landscape in

the one-size-fits-all family structure

seem to be in order. A more robust sup-

port system may benefit children by

providing them with additional sources

of financial maintenance. And pending

shifts the law may make over the com-

ing years, courts would be remiss to

limit voluntary agreements to con-

tribute financially to a child. This may

be of particular importance to single

mothers, who tend to fare worse after

divorce than their male counterparts.

Yet, courts and legislatures should

also be mindful of the unintended con-

sequences of imposing financial obliga-

tions on non-parents. Such an imposi-

tion, absent specific agreements for

support, could, for example, deter sperm

donation, peripheral involvement in

children’s lives by biological parents in

an open-adoption context, or voluntary

financial contributions by any person

with any relationship to a child.

Moreover, voluntary arrangements

for support may only be in a child’s best

interests if all parties get along; once

relationships become strained, and an

adult begins to resist the imposition of a

support obligation, the child may be

caught in the crosshairs. �
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