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HAZARDOUS MATERIALS 
TRANSPORTATION: 
REGULATIONS, COMPLIANCE AND ENFORCEMENT



2

Maintaining the safe transport of retail products, raw materials, 
intermediates, finished goods and wastes deemed hazardous 
by government agencies as they wend their way through the 
stream of commerce is vital to the operation of any company that 
transports such materials as well as the companies that offer 
them up for transport. Not only do such materials potentially 
pose a risk to health, safety and property during transportation, 
but security threats are associated with specific types and 
quantities of hazmat considered to be “high consequence” if 
stolen and used for nefarious purposes. 

Fox Rothschild provides companies that offer, accept and/or transport hazardous materials, by air or other modes of transport, 
advice and guidance on regulatory compliance and reduction of unnecessary liability risks, as well as representation in  
investigations and enforcement actions. 

Hazardous Materials Defined
There are nine hazard classes based on the dangers posed in transportation:

Types of hazmat include toxic industrial chemicals and materials (such as methyl isocyanate, cause of the Bhopal gas 
tragedy), agricultural chemicals (e.g., pesticides and insecticides) chemical warfare agents (e.g., nerve and mustard agents); 
biological toxins, such as botulinum toxin, used in medical treatments; and toxic and infectious substances, such as human, 
plant and animal pathogens.

Hazmat ranges from common items like lithium batteries, flammable liquids, household solvents, pressure containers and 
“elevated temperature materials,” such as dry ice, to fissile nuclear materials and radioactive isotopes. Transporting human 
remains by air raises hazmat issues. Firearms and ammunition are also common hazmat items.

• Spontaneous combustive materials
• Gases
• Flammable liquids
• Flammable solids, including spontaneous combustive 

material and dangerous when wet and water reactive 
substances

• Oxidizing substances and organic peroxides
• Toxic substances and infectious substances
• Radioactive materials
• Corrosive materials
• Miscellaneous hazardous materials, products, 

substances or organisms
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Who We Represent
Members of our team routinely help shippers across a wide 
range of industry sectors and carriers across all transport 
modes to ensure that the movement of materials regulated by 
the HMTA complies with all of its regulations, guidelines and 
standards, as well as with any other federal laws; state and local 
governmental requirements not subject to federal preemption 
(i.e., that afford an equal or greater level of protection to the 
public) and the laws of any foreign countries. Fox Rothschild 
advises and represents all types of shippers, including:

• Brick-and-mortar stores and online retailers 
• Manufacturers and distributors of industrial and 

commercial products
• Supply chain management (SCM) firms
• Federal agencies (including the Department of 

Defense) when they ship hazardous materials by 
commercial earners

We also advise and represent all types of freight carriers, 
including local, regional, national and international:

• All-cargo air carriers
• Passenger airlines that carry commercial freight in 

cargo holds
• Air freight charter services
• Corporate flight department
• Maritime companies that operate general cargo, dry 

bulk and container vessels
• Freight railroads
• Trucking firms
• Oil and gas pipeline operators
• Federal agencies when they transport hazardous 

materials in commerce on government vehicles/aircraft

In addition, as the HTMAs definition of “transport” includes 
all actions that (i) precede a transport movement, including 
the design and manufacture of packages loads, etc.; (ii) take 
place during a transport, e.g., internal storage; and (iii) occur 
upon completion of the transport, such as contamination 
check, unloading and receipt, we also represent companies 
and individuals who:

• Design, manufacture, fabricate, inspect, mark, 
maintain, recondition, repair, or test packages, 
containers or packaging components that are 
represented, marked, certified or sold as qualified for 
use in transporting hazardous material in commerce

• Prepare or accept hazardous material for transportation 
in commerce

• Are responsible for the safety of transporting hazardous 
material in commerce

• Certify compliance with any requirement under the HMTA

What We Do
Compliance
Fox Rothschild provides general, ongoing regulatory compliance 
counsel to generators, transporters and treatment/storage, 
disposal (TSD) facilities, including:

• Advising on the proper classification of a hazardous 
material, an important first step as all requirements are 
based on it

• Advising on licensing for hazmat transport. In the case 
of aircraft, for example, this requires completion of 
Federal Aviation Administration (FAA)-approved training 
program and, in many cases, obtaining a permit from 
the destination country

• Advising on the preparation of hazardous waste manifests
• Advising and assisting in obtaining favorable written 

determinations from both EPA and state agencies 
on regulatory exemptions for certain processes and 
hazardous materials, where such determinations are 
necessary or desirable

• Assessing whether particular types of waste are 
hazardous and advising on hazard communication 
programs, special packaging and labeling requirements, 
quantity limits, operational rules, registration, and 
employee training requirements

• Obtaining special permits under 49 C.F.R. Part 107 
• Applying for a preemption determination; a determination 

that a requirement of a state, political subdivision or Indian 
tribe is preempted under 49 C.F.R Part 107, Subpart C

• Identifying weaknesses in existing programs and 
processes and recommending changes that will reduce 
risks to the traveling public and cargo operations

• Working collaboratively with our clients to develop new 
or enhance existing compliance programs and training to 
minimize risks to the traveling public and cargo operations

• Assisting our clients in filing petitions for rulemakings 
under 49 C F.R. §§ 106.95-106.106.30, and written 
comments on proposals made in any rulemaking 
document that requests public comments under 49 
C.F.R. §§106.60-106.75
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Enforcement
The HMTA is implemented through various agencies based on the mode of transportation and type of hazardous material 
being transported. Our team has worked with them all.

Enforcement Agency Regulatory Role

Department of Transportation (DOT) Establishing table of hazardous materials, determining shipper 
and carrier responsibilities, and issuing requirements for 
communications, training, emergency response, packaging, 
compatibility, and blocking and bracing

Occupational Safety and Health 
Administration (OSHA)

Identifying substances and chemicals deemed to be “health” 
or “physical” hazards; primary concern is safety of emergency 
response personnel

Environmental Protection Agency 
(EPA) 

Identifying items or chemicals harmful to people, plants or 
animals when released into the environment by spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injecting, 
escaping, leaching, dumping or disposing

Research and Innovative Technology 
Administration (RITA), a unit of the 
DOT

Regulating container manufacturers

National Fire Protection Association 
(NFPA), a global nonprofit codes and 
standards organization

Regulating response to fire electrical and related hazards

Transportation Security Administration 
of the Department of Homeland 
Security

Issuing regulations to meet its transportation security plan 
requirements

Federal Aviation Administration (FAA) Enforcing all regulations pertaining to air carriers

Federal Highway Administration 
(FHWA)

Enforcing all regulations pertaining to motor carriers

Enforcement Agency 
Federal Motor Carrier Safety 
Administration, a unit of the DOT 

Its mandate to reduce crashes, injuries and fatalities involving 
large road vehicles includes regulating trucks transporting 
hazmat

Federal Railroad Administration (FRA) Enforcing all regulations pertaining to rail carriers

United States Coast Guard (USCG) Enforcing all regulations pertaining to shipments by water

Pipeline and Hazardous Materials 
Safety Administration (PHMSA)

Enforcing all regulations pertaining to carnage by pipeline; 
issues special permits

Department of Energy (DOE) With EPA, regulating shipment of radioactive materials including 
waste for storage defense nuclear waste, and weapons for 
storage or use

Atomic Energy Authority (AEA) Regulating radioactive materials

Nuclear Regulatory Commission 
(NRC)

Regulating hazardous materials



5

These modal agencies have each established their own programs to prioritize their inspection activities of transporters of 
hazardous materials. They also have selection criteria for shippers and may conduct unannounced investigations based on 
earner audits and incident reports and referrals from other agencies.

In the event an investigation discloses violations of hazmat regulations, you may be subject to an enforcement action resulting 
in a civil penalty of up to $75,000 – or $175,000 if the violation resulted death, serious illness or severe injury to any 
person or substantial property damage – and/or criminal penalties of up to $250,000 for an individual and $500,000 for a 
corporation. There is also the possibility of imprisonment for up to five years.

Members of our team have handled enforcement and compliance matters involving all of the above agencies, and in the event 
of an investigation or enforcement action, we can meet with regulators to help resolve the situation. We have been successful 
in significantly reducing or eliminating penalties proposed as a result of enforcement actions.

Fox Rothschild also provides assistance to clients on a number of other transportation-related issues, including domestic 
and foreign rules relating to international shipments of toxic chemicals under the Toxic Substances Control Act (TSCA), the 
Emergency Planning and Community Right-to-Know Act (EPCRA) and the European Regulation on the Registration Evaluation 
Authorization and Restriction of Chemicals (REACH).

Shipper and Carrier Responsibilities
Shippers and carriers have different liability risks. Below is a breakdown of the respective responsibilities under the HMTA. 
The shippers’ requirement to properly classify a hazardous material is among the most important because it is from the 
proper identification of the hazardous materials that the other requirements are based. A key carrier responsibility is ensuring 
that the information required to accompany hazardous materials packages is immediately available to a first responder or 
investigator. It should be noted, however, that earner and shipper responsibilities frequently overlap. For example, the carrier 
must check to ensure that the material offered by the shipper is properly described and packaged.

Responsibility Shipper Carrier

Determine whether material meets definition of a “hazardous material” X

Proper shipping name X

Class/division X

Identification number X

Hazard warning label X

Packaging X

Shipping paper – Includes any document whose purpose is to communicate a 
hazard

X X

Certification – By individual most knowledgeable of the shipment X

Packaging – Compliance with UN standards for materials, construction and 
maximum capacity

X

Marking – Including ensuring that shipping name and ID number are contained in 
the package

X X
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International Transport
To facilitate foreign trade and maintain the competitiveness of U.S. goods, the PHMSA amended hazmat regulations to maintain 
alignment with international standards, including making changes to proper shipping names, hazard classes, packing groups 
special provisions, packaging authorizations air transport quantity limitations and vessel stowage requirements. However, the 
revisions, which took effect January 1, 2015, have not created perfect harmonization. Every country has regulations as to 
what is permitted in the way of hazardous materials transport that are unique to it, and we can advise you on the differences.

Our team also provides counsel on obtaining hazmat permits from foreign countries. We can advise you on the documentation 
mandates for overflight and landing permits (many countries require both) and, if there are changes to what was approved, 
assist you in revising the permit or applying for a new one. Short-notice hazmat transport permits may be available depending 
on the purpose of the flight and the countries concerned. For example, many countries may allow a shorter lead time for 
permits when an earner is transporting a body across international borders. In the case of diplomatic flights with hazmat 
onboard, special approval may be required via diplomatic channels. Also, depending on the hazmat material in question, 
customs laws may require their own permits documentation and procedures. 

Responsibility Shipper Carrier

Placarding – Bulk packages, freight containers ULDs, transport 
vehicles and rail cars containing hazmat must be placarded on 
each side and each end 

X X

Loading and unloading – Mode-specific requirements X

Employee training – Mode-specific requirements X X

Emergency response information – Description of hazmat; 
immediate hazards to health, methods for handling fires spills or 
leaks; preliminary first aid measures 

X

Emergency response telephone number X X

Compatibility (e.g., cyanide/cyanide mixtures cannot be 
transported with acids) 

X X

Blocking and bracing – Load securement method X X

Security plan – Assess threat and develop plan to ensure 
personnel security and prevent unauthorized access from origins 
to destination 

X X

Incident reporting – Immediate notification required by earner at 
the earliest practical moment 

X X
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