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THE SAFETY ACT: 
MINIMIZING LIABILITY
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Terrorism: The risk is ever-present. Virtually every business 

that interacts with the public faces a threat from terrorism. 

Companies at the front end of the risk range from air, bus and rail 

transport companies, businesses where people gather, such as 

malls, stadiums, movie theaters, night clubs and amusement 

parks, and business that manage critical infrastructure, such 

as power generation facilities and pipelines. 

The threat of terrorism requires a layered defense. Service providers need to have policies and procedures in place to detect and 
thwart an attack. They, in turn, rely on other companies to provide equipment and services vital to that mission, including armed 
security, cameras and surveillance equipment, magnetometers or other cutting edge technology. If the worst should happen, 
every company, even those tangentially involved in the incident, will be sued, regardless of where they are in the chain. 

Because no defense can be perfect, everyone has to face the problem of how to minimize what is, unquestionably, a “bet 
the company” risk. The little known SAFETY Act is a valuable tool for protecting every entity that has a responsibility for 
safeguarding the public.

What is the SAFETY Act?
The Support Anti-Terrorism by Fostering Effective Technologies (SAFETY) Act was enacted after Sept. 11, 2001. Its purpose 
is to ensure that the private sector has an incentive for protecting the nation’s critical infrastructure and the public to 
the greatest extent possible. The underlying fear was that without such protection, the threat of widespread litigation and 
potentially billions of dollars in damage claims would deter companies from bringing new and innovative technology and 
systems into use. 

The SAFETY Act was created with the intention of giving the Department of Homeland Security (DHS) broad latitude for 
providing protections. As a result, it provides coverage for a variety of products, systems and programs. This scope includes 
large, layered security programs such as those used at commercial buildings and sports venues. It also includes designers 
and manufacturers of security systems, such as magnetometers, X-ray equipment, chemical and explosive detection systems, 
camera surveillance systems and cyber security programs. The SAFETY Act also includes protections to security service 
companies that offer security screening, venue security, canine bomb detection teams, background investigations and safety 
and design codes. To date, DHS has approved over 1,000 technologies and services for SAFETY Act protection.
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Designated Technology:
This is the standard level of approval. In the event of a terrorist 
attack:

• Lawsuits can only be filed in U.S. federal court
• Punitive damages claims prohibited
• Total liability from the terrorist attack is limited to the 

amount of your liability insurance. There is no risk of 
exposure over your policy limits

• Restrictions on recovery of non-economic damages
• Reductions in your liability based on compensation 

plaintiffs receive from third parties

In addition, it is important to note that this protection flows 
downstream to your customers as well, affording the same 
protection to them. This provides a substantial competitive 
advantage and distinguishes your product or service from 
others in the field. 

Certified Technology:
You are entitled to all of the protections enjoyed by a 
Designated Technology. In addition: 

• The defendant is entitled to invoke the Government 
Contractor Defense

• You are entitled to a legal presumption that you should 
be immediately dismissed from the suit, unless the other 
party proves by clear and convincing evidence that you 
acted fraudulently or with willful intent in submitting 
data to DHS during the application process

As with Designated Technology, your customers and suppliers 
are also entitled to this protection, and would also be immune 
from suit.

What Kind of Protection Does It Provide?
There are two levels of SAFETY Act approval, and the protection received depends on which level of approval is obtained. 



4

What Do I Need to Get My Service or Technology Approved?
You probably already have most of what you need. The purpose of the application process is to identify the security risk, inform 
DHS how your product or service meets this risk, and demonstrate that the product or service is safe and effective in meeting 
the risk. Your existing training manuals, operations manuals, quality assurance programs and internal audits will go a long way 
towards satisfying the documentation requirements.

How Can Fox Rothschild Help?
Our team can help guide you through this process and avoid common pitfalls in the application process. The key to a successful 
application is in correctly explaining and packaging your data to make it easy for DHS to review and approve. We will help you 
to carefully define your technology, assemble and explain the supporting documentation, and identify and explain the terrorist 
risks and how your service or product meets those risks. We can identify the data and metrics against which your technology 
should be evaluated and properly explain and document your policies, procedures and quality assurance. 

In addition, an important part of the application process is establishing the appropriate amount of insurance needed to meet 
the risk without imposing an undue burden or distorting the insurance market. Our team has the experience and training 
necessary to assist in this task as well. 

Finally, we can serve as a liaison with DHS and the Office of SAFETY Act Implementation, to ensure that any issues and 
questions are addressed as expeditiously as possible. 
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Common SAFETY Act Questions

Is the SAFETY Act limited only to ideologically based, traditional 
terrorist attacks?
No. Unlike other federal statutes, there is no ideological test for 
declaring an incident as an act of terrorism. Congress intentionally 
drafted a unique definition of terrorist attack in the SAFETY Act, so 
that its protections would apply as broadly as possible. An attack 
triggers SAFETY Act protection if the act is: 

1. Unlawful 
2. Causes harm to a person, property or entity, in the 

United States or on a U.S. flagged ship or aircraft
3. Uses or attempts to use instrumentalities, weapons 

or other methods designed or intended to cause 
mass destruction, injury or other loss to citizens or 
institutions of the United States

Do I have to disclose my proprietary and sensitive technology? 
Yes, but only to the Department of Homeland Security. The DHS and 
the Office of Safety Act Implementation realize that keeping this 
information secret is a key to ensuring its effectiveness in deterring 
an attack. All submissions are confidential and the information is 
immune from disclosure through the Freedom of Information Act. 

Is the SAFETY Act coverage limited to physical attacks?
No. Technology and services aimed at preventing cyberattacks also 
fall under the act and you can obtain the same limitations on liability 
as those applicable to attacks on persons or physical infrastructure. 

Does the SAFETY Act apply to attacks occurring outside the United States?
Yes. Protections apply to acts of terrorism that occur outside the 
United States so long as there is “harm” to persons, property or 
entities in the United States.

Can I get SAFETY Act Protection if my product or service is still in 
development?
Yes. The SAFETY Act has special provisions that allow you to 
conduct field trials or early deployments to test new services and 
products before they are put to wide-scale use or sold to customers.

Does the SAFETY Act apply to services, or only products?
Potential attackers are creative in their methodologies, so the SAFETY 
Act covers several types of anti-terror technologies to help stay ahead 
of evolving threats. Solutions can include products, services, software 
or other types of intellectual property that can help officials identify, 
detect, deter, respond to or mitigate acts of terror.
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• The Boeing Company
• New Meadowlands Stadium Company LLC
• Equity Office Management, L.L.C. (Willis 

Tower, Chicago)
• Queens Ballpark Company, L.L.C.
• Bloomberg
• Lockheed Martin Corporation
• National Fire Protection Association, Inc.

• Hope Pharmaceuticals
• Atlanta Falcons Stadium Company, LLC
• Universal Protection Service
• Genetec Inc.
• Owens Corning
• Southwest Airlines Co.
• Astrophysics Inc.
• IBM

Companies that currently have SAFETY Act approval include, among others:
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ABOUT US:
Fox Rothschild is a national law firm with extensive experience in both litigation and regulation of security services and 
products. Team members were heavily involved with litigation and issues arising from the Sept. 11 terrorist attacks. The team 
includes members who were involved in the drafting and passage of the SAFETY Act after Sept. 11 and assisted companies 
in obtaining some of the first SAFETY Act approvals. 

The team has experience in assisting a wide range of companies. This includes sellers of anti-terrorism technology, providers 
of security-related services, and companies that deploy comprehensive security and anti-terrorism systems as an integral part 
of their day-to-day operations. 

The Fox Rothschild aviation team employs a hands-on, collaborative process with governmental agencies. Fox Rothschild 
believes that the key to success is free and open communication that can provide key agency decision-makers with a level of 
confidence and trust in the applicant. This up-front approach helps to avoid delays during the approval process and helps to keep  
costs down.

Our team is truly interdisciplinary, offering clients the talents of attorneys in related practice areas such as labor and employment, 
insurance, commercial transactions, criminal and security issues, government contracts and government relations. 

Our focus is always on providing solutions for our clients that achieve both their specific goals and business objectives. Our 
commitment to unparalleled client service also includes immediate email and phone response to all inquiries and 24-7 client 
team accessibility.
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