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STATE NON-COMPETE  NON-SOLICITATION  NON-HIRE/ “RAIDING” CONFIDENTIAL INFORMATION 

Alabama “Every contract by which anyone is restrained 
from exercising a lawful profession, trade or 
business of any kind otherwise than is provided 
by this section is to that extent void.” Ala. Code § 
8-1-190 

The Restrictive Covenants Act is codified at Ala. 
Code § 8-1-190, et seq. (Alabama Laws Act 
2015-465, signed by Governor Bentley on June 
11, 2015, and referred to as the “Restrictive 
Covenants Act”.) – went into effect 1/1/16 

Enforceable covenant relates to a protectable 
interest of the employer; the restriction is 
reasonably related to that interest; the restriction 
is reasonable in time and place, and the 
restriction imposes no undue hardship on the 
employee.1

Protectable interests include trade information, 
customer relationships that employee has 
access to and confidential information.2

Courts may revise overbroad covenant to create 
enforceable covenant.3  Parties may also 
“preauthorize” courts to revise covenants to 
“save” them.4

Governed by Ala Code § 8-1-190, 
et seq.

“Not every contract which imposes 
a restraint on trade or competition 
is void.’ The fact that a contract 
‘may affect a few or several 
individuals engaged in a like 
business does not render it void 
[under §§ 8-1-1, Ala. Code 1975].’ 
Every contract ‘to some extent 
injures other parties; that is, it 
necessarily prevents others from 
making the sale or sales 
consummated by such contract.’ 
(citations omitted)5

Governed by Ala Code § 8-1-190, et seq. 

Agreements in which competitors or 
contracting entities agree not to hire each 
other’s employees are enforceable subject 
to Ala. Code §§ 8-1-1 (2009).6

Also: 

“[T]he tort of intentional interference with 
contractual relations in the context of 
inducing an employee to leave a 
competitor requires an enforceable 
contract of employment, an absence of 
justification for interference in such 
contract, and evidence of injury.”7

In the absence of unlawful conduct, hiring 
a competitor’s former employees does not 
constitute unfair competition.8

State has adopted the Uniform Trade Secrets 
Act, Ala. Code §§ 8-27-1, et seq. 

Alaska Factors to weigh in evaluating enforceability: 
absence of limitations as to time and space; 
whether the employee is the sole contact with 
the customer; whether the employee has 
confidential information or trade secrets; whether 
the covenant seeks to eliminate more than 
ordinary competition; whether covenant seeks to 
stifle skill and experience of employee; whether 
the benefit to employer is disproportional to the 
harm to employee; whether the covenant acts as 
a bar to the employee’s sole means of support; 
whether the employee’s talent was developed 

A covenant not to contact former 
customers will be unreasonable if 
the employee did not have access 
to confidential information12

No applicable law Trade secrets are defined as “information that 
derives independent economic value, actual or 
potential, from not being generally known to, and 
not being readily ascertainable by proper means 
by, other persons who may obtain economic 
value from is disclosure or use” and is subject to 
reasonable efforts to maintain its secrecy.  
Alaska Stat. §§ 45.50.910, et seq. 

Status of customer lists and account information 
as trade secrets has not been addressed by the 
courts. 
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Alaska during employment and whether the forbidden 
employment is incidental to main employment.9

Overbroad covenants made in bad faith will be 
struck.10

Permits “Reasonable Alteration” of Covenant to 
make it enforceable.11

Arizona Covenant must not be any broader than 
necessary to protect the employer’s legitimate 
business interest.13 The courts will consider the 
reasonableness as to the employee and his right 
to earn a living; reasonableness in geographic 
scope and term.14

Employers have a legitimate interest in 
protecting customer relationships and guarding 
against the misappropriation of confidential 
information and trade secrets. 15

Permits Blue Penciling.16

It is less restrictive on the employee 
than non-compete; non-solicits are 
ordinarily not deemed 
unreasonable or oppressive.17

“A competitor is privileged to hire away an 
employee whose employment is 
terminable at will.”18

Anti-piracy agreements will be enforceable 
if plaintiff can prove a protectable business 
interest in restricting defendant from 
soliciting plaintiff’s employees.19

A manager who encourages or induces 
her employees to terminate their 
employment and join a competing 
company breaches her fiduciary duty.20

State has adopted the Uniform Trade Secrets 
Act.  Ariz. Rev. Stat. Ann. §§ 44-401, et seq. 

Trade secrets are defined as “information, 
including a formula, pattern, compilation, 
program, device, method, technique or process 
that both derives independent economic value, 
actual or potential, from not being generally 
known to, and not being readily ascertainable by 
proper means by, other persons who can obtain 
economic value from its disclosure or use” and is 
subject to reasonable efforts to maintain its 
secrecy.  Ariz. Rev. Stat. Ann. §§ 44-401, et seq. 

Arkansas Only enforceable if they protect a legitimate 
business interest such as special training, trade 
secrets, confidential business information and 
customer lists.21

Customer lists are protectable as trade secrets if 
the identities of the customers are not easily 
ascertainable and the employer keeps the list 
confidential.22

No Blue Penciling.23

Geographic restriction must be limited to be 
enforceable.24

No applicable law, however: 

In the absence of a contract, plaintiff must 
prove intentional interference with its 
expectation of a continued long-term 
relationship with its at-will employees and 
that the defendant did not have a privilege 
to compete.25

Where the defendant former employee 
solicited coworkers while still employed by 
plaintiff, defendant will have breached his 
duty of loyalty to plaintiff.26

State has adopted the Uniform Trade Secrets 
Act, Ark. Code Ann. §§ 4-75-601, et seq.  

California Covenants not to compete are generally void.  
Cal. Bus. Prof. Code §§ 16600, et seq. 

California has also prohibited an employer from 
naming a non-California jurisdiction as the 
applicable law to avoid California’s prohibition on 
non-competes. Further, the effect of this 
measure effectively bans forum selection 
clauses. Cal. Labor Code §§ 925 (applies to 

Cal. Bus. Prof. Code §§ 16600, et 
seq. 

Non-solicitation covenants are void 
as unlawful business restraints 
except where their enforcement is 
necessary to protect trade 
secrets.29

Employee raiding in and of itself is not 
unlawful.   

An agreement not to interfere with a 
former employer’s business by interfering 
with or raiding its employees may be 
valid.30

If a defendant solicits his competitor’s 

State has adopted the Uniform Trade Secrets 
Act, Cal. Civ. Code §§ 3426, et seq. 

Customer lists and account information may be a 
trade secret. The test for trade secret status is: 
(1) whether the information is readily accessible 
to a reasonably diligent competitor; (2) whether 
the customer’s decision to purchase was 
influenced primarily by considerations such as 



- 3 -

STATE NON-COMPETE  NON-SOLICITATION  NON-HIRE/ “RAIDING” CONFIDENTIAL INFORMATION 

California contracts entered into or modified on or after 
Jan. 1, 2017) 

California Supreme Court has rejected a "narrow 
restraint" exception to the prohibition on 
covenants not to compete.  A provision in an 
employment agreement restricting an employee 
from serving customers of or competing with a 
former employer is invalid under California 
Business & Professions Code § 16600.27

No Blue Penciling28 if the agreement is unlawful.  

employees or hires away one or more of 
his competitor’s employees who are not 
under contract he does not commit an 
actionable wrong as long as the 
inducement to leave is not accompanied 
by unlawful action.31  Nor is there an 
actionable claim for unfair competition 
where the former employee does not 
divulge trade secrets or confidential 
information to her new employer.32

price, quality, reliability, delivery and efficient 
service, as opposed to special needs or 
susceptibilities that the employee or employer, 
through some effort, had knowledge; (3) whether 
in addition to manifesting intent to take business 
away from employer, the competitor had a 
purpose to injure the employer’s business; and 
(iv) the employer’s expenditure of time, effort and 
resources in compiling a list of its clientele.33

Colorado Covenants not to compete that restrict the rights 
of any person to receive compensation for 
performance of skilled or unskilled labor for any 
employer shall be void except for the protection 
of trade secrets or the recovery of expenses 
relating to training and educating an employee 
who has been employed for less than two years.  
Colo. Rev. Stat. Ann. §§  8-2-113, et seq.

Permits Blue Penciling.34

The enforceability of a provision 
prohibiting the solicitation of 
customers is a form of non-
compete agreement that must meet 
the same test or it too is void. 35

A competitor’s hiring of plaintiff’s 
employees in violation of the employees’ 
covenant not to compete falls within the 
competitor’s privilege: One who 
intentionally causes a third person not to 
enter into a prospective contractual 
relation with another who is his competitor 
or not to continue an existing contract 
terminable at will does not interfere 
improperly with the other’s relation if: (a) 
the relation concerns a matter involved in 
the competition between the actor and the 
other and; (b) the actor does not employ 
wrongful means and; (c) his action does 
not create or continue an unlawful restraint 
of trade; and (d) his purpose is at least in 
part to advance his interest in competing 
with the other.36

State has adopted the Uniform Trade Secrets 
Act, Colo. Rev. Stat. Ann. §§ 7-74-101, et seq. 

The factors to be considered in recognizing a 
trade secret are: (1) the extent the information is 
known outside of the business; (2) the extent it is 
known inside the business; (3) the precautions 
taken to guard the secrecy; (4) the savings 
effected and the value to the holder in having the 
information as against competitors; (5) the 
amount of effort or money expended in obtaining 
the information; and (6) the amount of time and 
expense it would take for others to acquire and 
duplicate the information.37

Connecticut Restriction must be partial and restricted in 
operation as to time or place and is reasonable 
in scope so as not to offend public policy.38

Restrictive covenant may protect against 
disclosure of trade secrets, including customer 
lists, formulas or compilations of information.39

Permits Blue Penciling if the contract provides 
for severability.40

Limited to actual customers.41 No applicable law, however: 

A plaintiff may state a claim for intentional 
interference with business relations by 
establishing: (1) the existence of a 
beneficial relationship; (2) the defendant’s 
knowledge of that relationship; (3) the 
defendant’s intent to interfere with the 
relationship; (4) that the interference was 
tortious; and, (5) a loss suffered by the 
plaintiff that was caused by the 
defendant’s tortious conduct.42 Plaintiff 
must prove at least some improper motive 
or improper means that is wrongful by 
some measure beyond the fact of the 
interference itself.43

State has adopted the Uniform Trade Secrets 
Act, Conn. Gen. Stat. §§ 35-51, et seq. 

Trade secret means information, including a 
formula, pattern, compilation, program, device, 
method, technique, process drawing, cost data or 
customer list that: (1) derives independent 
economic value, actual or potential, from not 
being generally known to, and not being readily 
ascertainable by proper means, by other persons 
who can obtain economic value from its 
disclosure or use; and (2) is the subject of efforts 
that are reasonable under the circumstances to 
maintain its secrecy. 35-51(d). 

An employer must show that it invested the time, 
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Connecticut effort and expense in compiling the alleged 
customer lists developed through contacts with 
available sources, to merit trade secret 
protection.44

Delaware Restriction must meet general contract law 
requirements (mutual assent to the terms by the 
parties that is supported by adequate 
consideration) and be reasonable in time, scope 
and geography, serve a legitimate economic 
interest of the employer and survive a balance of 
the equities.45

To be enforceable, the covenant must “advance 
a legitimate economic interest of the party 
enforcing” it.46

Rather than invalidating an overbroad non-
compete provision, Delaware has adopted the 
“reasonable alteration” approach permitting a 
court to either reduce the restrictions of a 
covenant and then enforce it or choose not to 
enforce it at all.47

Non-solicits contained in a 
restrictive covenant are evaluated 
by the same standards as a 
general restrictive covenant. The 
courts recognize that the 
employer’s customer base can be 
the market that needs protection 
and “most judicial opinions 
regarding reasonableness of the 
geographic extent of employee 
non-competition agreements speak 
in terms of physical distances, the 
reality is that it is the employer’s 
goodwill in a particular market, 
which is entitled to protection.”48

A non-competition agreement that includes 
a clause prohibiting the employee’s 
solicitation of her co-employees may be 
valid if it is an enforceable contract and 
protects the employer’s legitimate 
interests.49

State has adopted the Uniform Trade Secrets 
Act, 6 Del. Code §§ 2001(4), et seq. 

Customer information may be a trade secret. 

District of Columbia Restriction must be agreed upon by the parties 
with reasonable limits as to time and area and is 
necessary for the employer. In determining what 
is necessary for the employer, the restraint must 
not be greater than necessary to protect the 
employer’s interest and may not be outweighed 
by the hardship to the employee or the public.50

Permits partial enforcement if covenant entered 
into in good faith, but no affirmative ruling on 
issue of Blue Penciling.51

Non-solicitation agreements will be 
enforced without any territorial 
limitations, limited to current, if not 
past customers.52

Where a covenant restricts an employee 
from “hiring or assisting in hiring” any 
employee for one year following the 
termination of employment, the agreement 
has been enforced.53

Where a contract not to solicit plaintiff’s 
employees was rendered invalid by a 
subsequent contract, defendant’s intention 
to raid plaintiff’s employees was not 
unlawful.54

D.C. has adopted the Uniform Trade Secrets Act, 
D.C. Code § 36-401. 

Florida Fla. Stat. Ann. §§ 542.331, et seq. (Covenants 
executed on or after July 1, 1996) 

Fla. Stat. Ann. §§ 542.33, et seq. (Covenants 
executed prior to July 1, 1996) 

Pursuant to statute, covenants that restrict or 
prohibit competition when they are limited in 
time, area and line of business are permissible, 
but must be in writing and party seeking to 

Non-solicitation provisions are 
governed by statute as well.59

Governed by Fla. Stat. Ann. §§ 
542.335(1)(b)(5), et seq.

Valid restraints of trade or commerce to 
protect a legitimate business interest 
include “extraordinary or specialized 
training.” This has been interpreted to 
include training salespersons with little or 
no experience in the particular business 
and investing considerable money and 

State has adopted the Uniform Trade Secrets 
Act, Fla. Stat. Ann. §§ 688.002, et seq. 

Employer must show reasonable efforts to 
maintain trade secret’s secrecy.62
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Florida enforce a covenant must show “legitimate 
business interest” justifying a restraint.55 Such 
legitimate business interests include: (1) trade 
secrets as defined by statute in § 688.002(4); (2) 
valuable confidential business or professional 
information that otherwise does not rise to the 
level of a trade secret; (3) substantial 
relationships with specific prospective or existing 
customers; (4) customer goodwill; and (5) 
extraordinary training.56

In determining the validity of the covenant, the 
individualized economic or other hardship that 
might be caused to the person against whom  
enforcement is sought is not a factor to 
consider.57

For post-1996 covenants, a court shall modify 
the restraint and grant only the relief reasonably 
necessary to protect such interest if a restraint is 
overbroad or otherwise unreasonable.58

time in teaching them the employer’s way 
of conducting sales.60

Employees who seek new employment 
and encourage their co-workers to do the 
same have not committed an actionable 
wrong where the co-workers were at-will 
employees of plaintiff.61

Georgia Non-competes entered into prior to May 11, 
2011, are viewed with extreme disfavor. Will be 
enforced if they are: (1) reasonable (in scope of 
activity, territorial coverage and duration); (2) 
founded upon valuable consideration; (3) 
reasonably necessary to protect the valid 
interest of the employer; and (4) do not unduly 
prejudice the public interest.63

Georgia applies a strict level of scrutiny to such 
covenants, and does not Blue Pencil overbroad 
non-competes. Further, if a non-compete fails, a 
non-solicitation in the same agreement will also 
fail, and vice-versa. 

For non-competes entered into on or after May 
11, 2011, Georgia’s Restrictive Covenants Act 
(“Act”), O.C.G.A. §13-8-53 et seq., applies.  

Pursuant to the Act, a non-compete is 
enforceable so long as its restrictions are 
reasonable in time, geographic area and scope 
of protected activities. In terms of time, two 
years or less is presumptively reasonable; more 
than two years is presumptively unreasonable.   

As to non-solicitations entered into 
prior to May 11, 2011, they are 
generally governed by the same 
rules as covenants not to compete. 
A non-solicitation provision need 
not be restricted by a geographic 
territory if it is limited only to 
customers that the employee had a 
relationship with prior to 
departure.64 In the presence of a 
limited territorial application, the 
non-solicit may apply to customers 
that had no contact with former 
employee during employment.65

Non-solicitations, like non-
competes, cannot be blue-penciled. 

As to non-solicitations entered into 
on or after May 11, 2011, they are 
enforceable to the extent they apply 
to customers or active prospective 
customers with who the employee 
had material contact. No express 
reference to geographic area or 

These are analyzed separately from non-
competes and non-solicitation of 
customers. Covenant prohibiting 
employees from hiring former co-workers 
for another employer will be valid if it is 
reasonable in scope (territorial restriction) 
and duration.66

Also: 

Where a competitor tortiously interferes 
with plaintiff’s workforce, plaintiff’s injury 
will be compensable.67

As to trade secrets, Georgia has adopted the 
Uniform Trade Secrets Act, Ga. Code Ann. §§ 
10-1-761, et seq.

Customer information is generally not deemed a 
trade secret, but a physical list of potential 
customers may be a trade secret.68

With regard to non-disclosure (confidential 
information) agreements, prior to implementation 
of the Act, agreements to protect confidential 
information that did not contain a time limitation 
were deemed overbroad and unenforceable.  
Under the Act, no express time limit is required. 
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Georgia 
Such agreements are only permitted for 
employees in the following positions: (a) sales 
personnel; (b) brokers; (c) management 
personnel; and (d) “key employees” or 
“professionals.” 

Unlike the prior law, courts have discretion to 
blue-pencil overly broad non-competes, so long 
as the change(s) does not make the covenant 
more restrictive on the employee. 

types of products or services is 
required. Two years or less is 
presumptively reasonable. 

Non-solicitations, like non-
competes, can now be blue-
penciled, provided that the 
change(s) does not make the 
covenant more restrictive on the 
employee. 

Hawaii Hawaii Rev. Stat. § 480-4(c) provides: A 
“covenant or agreement by an employee not to 
use trade secrets of the employer or principal in 
competition with the employee’s or agent’s 
employer or principal, during the term of agency 
or thereafter, or after the termination of 
employment, within such time as may be 
reasonably necessary for the protection of the 
employer or principal, without imposing undue 
hardship on the employee” will be enforced 
“unless the effect thereof may be substantially to 
lessen competition or to tend to create a 
monopoly.” 

Employer’s protectable interest includes 
customer contacts, confidential information and 
trade secrets.69

The courts may partially enforce through judicial 
modification a post employment non-competition 
covenant.70

On June 26, 2015, the Governor of Hawaii 
signed Act 158, which voids any non-compete 
clause relating to an “employee of a technology 
business.” It does not affect any non-compete 
covenants implemented prior to July 1, 2015. 

Non-solicitation provisions are 
enforceable and do not need a 
separate geographic restriction.71

On June 26, 2015, the Governor of 
Hawaii signed Act 158, which voids 
any non-solicitation clause relating 
to an “employee of a technology 
business.” It does not affect any 
non-solicitation covenants 
implemented prior to July 1, 2015. 

It is unclear whether competitors may 
agree not to hire each other’s 
employees.72

However, rule of reason will be applied to 
the analysis of the agreement.  

State has adopted the Uniform Trade Secrets 
Act, Haw. Rev. Stat. §§ 482B-1, et seq. 

Idaho A non-compete will be enforced if it is: (1) 
reasonable, as applied to the employer, 
employee and public; (2) not contrary to public  
policy; and (3) any detriment to the public 
interest and the possible loss of the services of 
the employee is more than offset by the public 
benefit derived from the preservation of the 

Non-solicits are enforceable under 
the same test as non-competes.  
However, a non-solicit may be 
enforceable with a geographic 
restriction.76

No applicable law. State has adopted the Uniform Trade Secrets 
Act, Idaho Code §§ 48-801, et seq. 

Customer lists are not trade secrets if they are 
available for purchase.77
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Idaho freedom of contract.73

Employer’s protectable interests include 
customer contacts, trade secrets and 
confidential information.74

The Idaho courts will Blue Pencil to strike a word 
or phrase but will not rewrite the contract and 
modify the clause.75

Illinois A restrictive covenant ancillary to a valid 
employment relationship is reasonable only if the 
covenant: (1) is no greater than is required for 
the protection of a legitimate business interest of 
the employer; (2) does not impose undue 
hardship on the employee; and (3) is not 
injurious to the public. 78

Whether a legitimate business interest exists is 
based on the totality of the facts and 
circumstances of the individual case. Factors to 
be considered in this analysis include, but are 
not limited to, the near-permanence of customer 
relationships, the employee's acquisition of 
confidential information through his employment, 
and time and place restrictions. No factor carries 
any more weight than any other, but rather its 
importance will depend on the specific facts and 
circumstances of the individual case.79

Courts in Illinois may modify the terms of the 
non-compete.80

Illinois will enforce non-solicitation 
covenants relating to customers. 
The courts are “hesitant to enforce 
prohibitions against employees 
servicing not only customers they 
had direct contact with, but also 
customers they never solicited or  
had contact with during 
employment.”81

The Illinois appellate courts have held that 
the interest in maintaining a stable 
workforce justifies an anti-employee 
raiding clause where it is reasonably 
calculated to protect that interest. 
However, several federal district courts in 
Illinois have disagreed with this approach 
and held that the interest in a stable work 
force is not a legitimate protectable 
interest. The Supreme Court of Illinois has 
not ruled on the issue.82

Generally, customer lists containing a customer’s 
phone number, purchase history, name, address, 
key contact person and number of each specific 
sales representative’s current customers have 
not been held to be confidential.83

In order to protect confidential information, such 
as pricing structure future bids, marketing plans, 
key persons’ information and customer database, 
the employer must show an attempted use of the 
information by the former employee.84

Indiana Covenants not to compete will be enforced if the 
restraint is necessary to protect a legitimate 
interest (such as good will, confidential 
information, customer lists, investment in special 
training and actual solicitation of customers) of  
the employer.85 But covenants that simply 
restrict an employee from operating a business 
that competes with a former employer is 
overbroad and unreasonable on its face.86 The 
factors in considering the reasonableness of a 
restrictive covenant are: (1) whether it is 
reasonably necessary to protect the employer’s 
business, (2) the effect of the restraint on the 
former employee and (3) the effect on the public 
interest.87

Non-solicitation agreements will be 
enforced to protect current 
customers, but, generally, not past 
customers.91 Customers of 
customers do not fall within the  
scope of protection as legitimate 
interests.92

No applicable law. State has adopted the Uniform Trade Secrets 
Act, Ind. Code §§ 24-2-3-2, et seq. 

Even in the absence of a restrictive covenant, the 
Indiana Uniform Trade Secrets Act “prohibits a  
former employee from misappropriating and 
using trade secrets or confidential information 
acquired during employment for his or a 
competitor’s benefit in a manner that is 
detrimental to the former employer.” 

Customer lists and information that can be 
obtained by lawful surveillance will not be 
protected. However, information on customer 
requirements, habits and preferences may be 
confidential and protectable.93 Former employee 
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Indiana A court may only strike terms and apply the 
“Blue Pencil” rule if the contract terms are 
divisible.88 Terms may not be added to create an 
enforceable covenant or otherwise rewritten.89

They may simply strike out invalid provisions 
and leave the remaining valid provisions.90

who had copy of bidding program information 
that contained direct costs, customer lists, target 
customer lists, proposals, project lists, generator 
lists and fee schedules contained confidential 
information and was in violation of confidentiality 
provision of employment agreement.94

Iowa Covenants95 not to compete will only be 
enforced to the extent necessary to protect the 
employer’s legitimate business interests and 
must not be any wider than reasonably 
necessary to protect such interests.96 Thus, 
interests in customers within a definitive 
geographical area will be protected provided it is 
not prejudicial to the public interest.97

The three-prong test to enforce any restrictive 
covenant – non-compete, non-solicit or non-
disclosure – is whether the provision: (1) is 
reasonably necessary to protect the employer’s 
business; (2) unreasonably restricts the 
employee’s rights; and (3) is prejudicial to the 
public’s interest.98 A covenant lacking any 
limitation as to duration, geographic or scope of 
activity is unreasonable.99

Iowa courts may engage in judicial modification 
and/or partial enforcement of the covenant to 
render it enforceable.100

Iowa courts have enforced non-
solicitation provisions that prohibit 
solicitation of customers that the 
former employee dealt with, but 
have limited the application of 
provisions to less significant 
accounts on the basis that the 
harms are in favor of the employee 
not the employer as to de minis 
accounts.101 Restrictions to former 
sales areas are also enforced.102

Anti-raiding provisions are analyzed the 
same way as restrictive covenants.  
Covenants not to compete are 
unreasonably restrictive unless they are 
tightly limited as to both time and area.103

State has adopted the Uniform Trade Secrets 
Act, Iowa Code §§ 550.1, et seq. 

Trade secrets are protected by the statute, 
common law and by confidentiality 
agreements.104

Kansas Customer contacts, customer relationships, 
referral sources, business reputation, special 
training of employees and trade secrets are all 
protectable interests.105

An employer has no protected interest in 
preventing “ordinary competition,” 106or 
maintaining or attaining a larger size or critical 
mass.107

Reasonableness is determined by examining 
whether the contract is supported by adequate 
consideration and whether the covenant protects 
a legitimate business purpose, creates an undue 
burden on the employee, is injurious to the 
public interest and contains reasonable time and 
territorial limitations.108

Non-solicitation clauses are 
evaluated under the same standard 
of reasonableness as non-
competes. 112

No applicable law. Kansas follows the Uniform Trade Secrets Act at 
Kan. Stat. Ann. §§. 60-3320, et seq.  
Whether customer information qualifies as a 
trade secret is a fact-intensive question. 113
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Kansas The reasonableness of time restrictions is 
measured by assessing the potential injury to 
the former employer, scope of any geographical 
restriction and the rate of development of new 
technologies within the field.109

Courts will modify overly restrictive covenants by 
modifying their scope,110 but will not write in 
territorial restrictions where none exist.111

Kentucky Protectable interests include good will built up in 
business and customers.114

Reasonableness is determined by the nature of 
the business, profession or employment, and the 
scope of the charter, time and geographic 
restrictions. 115

Restrictions will be deemed reasonable if they 
afford fair protection to the employer’s interests 
and do not interfere with the public interests or 
impose undue hardship on the employee. 116

Agreements with no duration, scope or 
geographic limit or are limited as to time but not 
space are void.117 However, restrictions that are 
unlimited as to time but limited as to reasonable 
territory will be enforced.118

Courts will modify overly broad restrictions to 
their proper scope119

Employer has a protectable interest 
in the time, effort and money it has 
spent in training its employees 
where the expense is considerable. 
120

The same standard of 
reasonableness that is used for 
non-compete clauses is used for 
non-solicitation clauses. Id.

No applicable law. Kentucky follows the Uniform Trade Secrets Act 
at Ky. R.S. §§ 365.880, et seq.  

Louisiana Louisiana has a very detailed statute, La. Rev. 
Stat. Ann. §§ 23:921, et seq. addressing 
agreements containing non-competes and non-
solicitation clauses between employers and their 
employees, independent contractors and 
shareholders, the choice of law provisions 
identified therein and unique issues with regard 
to those working for partnerships and franchises. 

Under the statute, agreements to restrain 
anyone “from exercising a lawful profession, 
trade or business” except as specified are null 
and void, but contracts that require employees 
and independent contractors to agree to refrain 
from “carrying on or engaging in a business 
similar to that of the employer” for a period of 

The courts treat non-compete and 
non-solicitation clauses the same 
way. 125

La. Rev. Stat. Ann. § 23:921(C) 
permits employers to require 
employees and independent 
contractors to agree to refrain from 
soliciting customers for a period of 
two years or less. 

The courts have interpreted the 
statute to require the identification 
of the employer’s business and the 
parishes and/or municipalities in 
which the former employee is to 

No-hire clauses do not prevent anyone 
from exercising a lawful profession and 
thus do not violate Louisiana's statute that 
generally prohibits contracts "by which 
anyone is restrained from exercising a 
lawful profession, trade or business of any 
kind."127 The clauses will apply 
conventional restrictive covenant analysis 
to no-hire clauses.128

Louisiana follows the Uniform Trade Secret Act 
at La. Rev. Stat. Ann. §§ 51:1431, et seq. 

Additionally under La. Rev. Stat. Ann. § 
23:921(C), employers may require employees to 
enter into agreements that bar them for two years 
post-employment from “engaging in work or 
activity to design, write, modify or implement any 
computer program that directly competes with 
any confidential computer program owned, 
licensed or marketed by the employer,” to which 
the employee had access during employment.  
Confidential means “not generally known to and 
not readily ascertainable by other persons” and 
“is the subject of reasonable efforts under the 
circumstances to maintain its secrecy.” 
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Louisiana two years or less are permissible. La. Rev. Stat. 
Ann. § 23:921(C). The statute also identifies the 
remedies available to an employer when an 
employee breaches such an agreement, such as 
damages for the loss sustained and the profit of 
which he has been deprived and injunctive relief. 
La. Rev. Stat. Ann. § 23:921(G).   

The courts have interpreted the statute to 
require non-competes to identify the employer’s 
business and the parishes and/or municipalities 
in which the former employee is to refrain from 
competing.121

Courts expect strict compliance with the statute. 
Accordingly, to be enforceable, a covenant not 
to compete must comply with the statute. Id.
Extensive training, trade secrets, financial 
information and management techniques are all 
protectable employer interests.122

The statue was amended in 1989, 1999, 2003 
and 2006 so an analysis of former versions of  
the statute is necessary for agreements 
executed before 2006.  

Courts will only delete overly broad restrictions 
and enforce the covenant to the extent 
reasonable if the contract contains a severability 
clause.123 However, the courts will not add a 
geographic term if the contract lacks one. 124

refrain from soliciting customers. 126

Covenants not to use confidential information are 
not enforceable if the information is not 
confidential.129

Maine Non-competes are considered to be contrary to 
public policy and will only be enforced if they are 
reasonable, do not impose an undue hardship 
upon the employee and do not extend broader 
than needed to protect the employer’s interest. 
130

Protectable interests include a business’ good 
will, customer pool131 and information about the 
financial holdings and transactions of its 
customers,132 when the employee has had 
substantial contact with the employer’s 
customers and has had access to confidential 
information, such as customer lists.133

The reasonableness of non-
solicitation clauses are assessed 
the same way non-compete 
clauses are assessed.136

No applicable law. Maine follows the Uniform Trade Secret Act at 
M.R.S.A. Title 10, §§ 1541, et seq.  

However, confidential knowledge or information 
need not rise to the level of a trade secret to be 
protected.137
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Maine Preventing business competition is not a 
legitimate business interest to be protected.134

Courts will narrow overly broad non-competes to 
the extent reasonable.135

Maryland Covenants not to compete are enforced if 
reasonably necessary to protect the business of 
the employer. Covenants may be used “as a 
shield to protect the employer from the unfair 
competition by the former employee, but . . . 
[not] as a sword to defeat the efficient 
competitor.”138

Covenants not to compete will be enforced to 
prevent the misuse of employers’ trade secrets, 
routes, client lists and established customer 
relationships.139 To that end, a non-competition 
agreement is not enforceable against a former 
employee who had no customer contact and no 
access to confidential information.140

A covenant not to compete is enforceable if its 
duration and geographic area are only so broad 
as is reasonably necessary to protect the 
employer’s business, and if the covenant does 
not impose undue hardships on the employee or 
the public.141

While there seems to be little question that a 
covenant may be judicially reformed under 
Maryland law, the precise method of doing so is 
seemingly in dispute (e.g., the extent and 
method of judicial “Blue Pencil”).142

In recent years, Maryland courts 
have specifically criticized 
agreements that restrict former 
employees from dealing with all of 
an employer's customers.143

Anti-raiding covenants will be enforced if 
reasonable as to time limitations, even if 
geographically unlimited.144

State has adopted the Uniform Trade Secrets 
Act, Md. Code Ann. §§ 11-1201, et seq.  

Massachusetts  Enforceable if it "is necessary for the protection 
of the employer, is reasonably limited in time 
and space, and is consonant with the public 
interest."145

Trade secrets, confidential data and goodwill are 
all legitimate business interests of the employer 
that it may seek to protect a restrictive 
covenant.146

However, protection from "ordinary competition" 
is not a legitimate business interest.147 Nor may 
an employer prevent an ex-employee from using 

While reasonable non-competition 
agreements may be enforced, such 
agreements are scrutinized 
carefully and strictly construed 
against the employer.151

An employer may successfully seek 
enforcement of a non-solicitation 
agreement with a former  
employee when it demonstrates 
that the agreement: 
1. is necessary to protect a 

legitimate business interest of 

Anti-raiding provisions of restrictive 
covenants will be enforced if the terms are 
reasonable. In determining whether the 
time limit is reasonable, this court will 
consider the nature of the business and 
the character of the employment involved, 
as well as the situation of the parties, the 
necessity of the restriction for the 
protection of the employer's business and  
the right of the employee to work and earn 
a livelihood.154

Massachusetts has yet to adopt the Uniform 
Trade Secrets Act.  

Mass Gen. Laws Ch. 93, §§ 42, et seq.
(Misappropriation of Trade Secrets): 

Whoever embezzles, steals or unlawfully takes, 
carries away, conceals or copies, or by fraud or 
by deception obtains, from any person or 
corporation, with intent to convert to his own use, 
any trade secret, regardless of value, shall be 
liable in tort to such person or corporation for all 
damages resulting therefrom. Whether or not the 
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Massachusetts "the general skill or knowledge acquired during 
the course of the employment."148

The covenant must have consideration flowing 
to the party agreeing not to compete.149

Rather than invalidating an overbroad non-
compete, Massachusetts law vests Courts with 
the discretion to enforce it “to the extent that it is 
reasonable.”150

the employer; 
2. is supported by consideration;  
3. is reasonably limited in all 

circumstances, including time 
and space; and 

4. is otherwise consonant with 
public policy.152

The burden of proof for the 
enforceability of a non-competition 
agreement is on the employer.153

case is tried by a jury, the court, in its discretion, 
may increase the damages up to double the 
amount found. 

Michigan  For covenants executed on or before March 29, 
1985, a now-repealed statute applies that 
prohibits any contract where any person agrees 
to refrain from engaging in any employment, 
trade, profession or business. The statute held 
that such contracts were void as unlawful 
restraints on trade. Mich. Comp. Laws Ann. §§ 
445.671, et seq. (West 1969). 

For covenants executed after March 29, 1985: 
“An employer may obtain from an employee an 
agreement or covenant which protects an 
employer’s reasonable competitive business 
interests and expressly prohibits an employee 
from engaging in employment or a line of 
business after termination of employment if the 
agreement or covenant is reasonable as to its 
duration, geographical area, and the type of 
employment or line of business. Mich. Comp. 
Laws §§ 445.774a(1).” 

By statute, to the extent that any such 
agreement or covenant is found to be 
unreasonable in any respect, a court may limit 
the agreement to render it reasonable in light of 
the circumstances that it was made and 
specifically enforce the agreement as limited. Id.

Same statutory framework 
applies.155

No applicable law. Michigan Uniform Trade Secrets Act, Mich. Stat. 
Ann. §§ 445.1901, et seq.  

Michigan adopted the 1985 amended version of 
the Uniform Trade Secrets Act except for the 
provision relating to injunctive relief, adopting, 
instead, the original 1979 Uniform Trade Secret 
Act text, as follows: “If a court determines that it 
would be unreasonable to prohibit future use of a 
trade secret, an injunction may condition future 
use upon payment of a reasonable royalty.” 

This Act displaces other civil remedies for 
misappropriation of trade secrets, except:  

•  Contract remedies, whether or not based 
upon misappropriation of a trade secret; 

•  Other civil remedies that are not based 
upon misappropriation of a trade secret; 
and 

•  Criminal remedies, whether or not based 
upon misappropriation of a trade secret. 

Minnesota  Non-compete agreements, though disfavored by 
Minnesota courts, are enforceable if they serve a 
legitimate interest and are no broader than 
necessary to protect this interest.156

To assess whether a non-compete agreement is 
reasonable, a court considers "the nature and 

Non-solicitation provisions must be 
reasonable and narrowly tailored.159

No applicable law. Minnesota Uniform Trade Secrets Act, Minn. 
Stat. 325C. 01, et seq., follows the Uniform Trade 
Secrets Act approach.   
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Minnesota character of the employment, the nature and 
extent of the business, the time for which the 
restriction is imposed, the territorial extent of the 
covenant and other pertinent conditions."157

In addition, to be enforceable, a non-compete
agreement must be ancillary to the initial 
employment agreement or, if not ancillary to the 
initial agreement, supported by independent 
consideration.158

Minnesota has adopted the "Blue Pencil 
doctrine" that allows a court to modify an 
unreasonable non-compete agreement and 
enforce it only to the extent that it is reasonable. 

Mississippi A covenant not to compete may be enforced if 
“necessary for the protection of [the employer’s] 
business and goodwill.”160

The enforceability of a non-competition provision 
is largely predicated upon the reasonableness 
and specificity of its terms, primarily the duration 
of the restriction and its geographic scope.161

Three aspects of the non-compete are examined 
to ascertain the reasonableness of the non-
compete: 
1. rights/ hardship of the employer;  
2. rights/ hardship of the employee; and  
3. public interest. 

Courts are permitted to modify covenants not to 
compete using the “reasonable alteration” 
approach that allows the court to make an 
overbroad covenant more narrow to make it 
enforceable. 

An agreement that bars an ex-
employee from accepting business 
with his former customers may be 
reasonable and enforceable, but an 
agreement that requires an 
employee not to “directly or 
indirectly perform any act or make 
any statement that would tend to 
divert [from the employer] any trade 
or business with any customer” is 
too ambiguous to be enforced.162

A non-hire covenant is an unreasonable 
restraint where it fails to specify the 
individuals the hiring of which would be 
limited by its terms. A covenant cannot be  
ambiguous as to which employees cannot 
be raided.163

Mississippi Uniform Trade Secret Act, Miss. 
Code Ann. §§ 75-26, et seq. 

Actual or threatened misappropriation may be 
enjoined where, in exceptional circumstances, 
the injunction may condition future use upon 
payment of a reasonable royalty for no longer 
than the necessary period use would have 
prohibited. Exceptional circumstances include, 
but are not limited to, a material or prejudicial 
change of position prior to acquiring knowledge 
or reason to know of the misappropriation that 
renders a prohibitive injunction inequitable.  

Missouri  Employers have a legitimate interest in 
protecting themselves against unfair competition 
from their former employees and in their trade 
secrets, customer contacts, customer lists and 
customer relationships.164

Reasonableness is assessed by focusing on 
what is necessary to protect the employer’s 
legitimate interest, the surrounding 
circumstances, the purpose served, the situation 
of the parties, the limits of the restraint and the 

By statute, Mo. Rev. Stat. Ann. § 
431.202, reasonable, written 
employment agreements by which 
an employee promises not to 
solicit, recruit, hire or otherwise 
interfere with the employment of its 
employer are enforceable if written 
to protect the employer’s trade 
secret or confidential business 
information, customer or supplier 
relationships, goodwill or loyalty. 

By statute, Mo. Rev. Stat. Ann. §§ 
431.202, a reasonable covenant in writing 
promising not to solicit, recruit, hire or 
otherwise interfere with the employment of 
one or more employees shall be 
enforceable and not a restraint of trade.   

Missouri follows the Uniform Trade Secrets Act at
Mo. Stat. §§ 417.450 to 417.467. 

Covenants will not be enforced to protect 
knowledge that is merely the product of 
employment and is known throughout industry.169
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Missouri specialization of the business venture.165

Covenants will not be enforced if an employee 
moves to an entity that is not a meaningful 
competitor.166

The courts will not modify overly broad 
restrictions, but will only partially enforce such 
provisions if the employer has established a 
protectable interest in some part of the area 
described.167 The court will not write in 
geographic restrictions where they are not 
provided.168

The statute also provides that 
reasonable, written agreements 
between an employer and 
employee promising not to solicit, 
recruit, hire or otherwise interfere 
with the employment of one or 
more employees after separation of 
employment, but that are not 
written to protect the interests 
described, shall be enforceable as 
long as they do not continue for 
more than one year and do not 
apply to secretarial or clerical 
services. 

Whether a covenant is deemed to 
be reasonable under the statute is 
determined based upon the facts 
and circumstances pertaining to 
such covenant, but such a 
covenant shall be conclusively 
presumed to be reasonable if its 
post-employment duration is no 
more than one year. 

Montana Non-competes in the employment context “are 
disfavored and will be interpreted strictly and to 
the advantage of the employee.”170

Mont. Code Ann. § 28-2-703 provides that other 
than contracts executed in connection with sale 
of a business or dissolution of a partnership “any 
contract by which anyone is restrained from 
exercising a lawful profession, trade or business 
of any kind...is to that extent void.”   

Notwithstanding the statute, courts will uphold a 
non-compete in the employment context if it is 
(a) limited in time or place; (b) based on “good 
consideration;” and (1) is restricted in its 
operation in respect either to time or place; (2) is 
based on good consideration; (3) affords only a 
fair protection to the interests of the employer; 
and (4) is not “so large in its operation as to 
interfere with the interests of the public."171

Clauses barring solicitation of 
customers will not be upheld 
against employees who solicit 
customers when such solicitation 
does not arise as a result of secret 
and confidential information from 
the prior employer’s business.175

Montana courts will Blue-Pencil 
non-solicitation clauses.176

Non-hire/employment clauses have been 
found to violate Montana’s restraint-of-
trade statute that provides, in relevant part: 
“Any contract by which anyone is 
restrained from exercising a lawful 
profession, trade or business of any kind 
[…] is to that extent void.”177

Montana follows the Uniform Trade Secrets Act 
at MCA §§ 30-14-403, et seq.  
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Montana The third and fourth prongs are satisfied if the 
covenant does not prohibit the employee from 
engaging in a particular trade or profession or 
directly restrain employee’s behavior.172

Time restrictions will be deemed reasonable if 
they only deter but do not prohibit competition 
for a period not to exceed 240 days.173

Montana courts will Blue-Pencil non-competes 
by restricting the reach of non-compete 
provisions without voiding them entirely.174

Nebraska Nebraska construes non-compete clauses very 
narrowly. Under Nebraska law, a non-compete 
agreement is valid if it is: (1) not injurious to the 
public; (2) not greater than is reasonably 
necessary to protect the employer in some 
legitimate interest; and (3) not unduly harsh and 
oppressive on the employee.178 Significantly, 
Nebraska non-compete clauses are only 
enforceable as to customers the employee 
specifically "did business with and had personal 
contact."179 An employer has no legitimate 
business interest in postemployment prevention 
of an employee's use of some general skill or 
training acquired while working for the employer, 
although such on-the-job acquisition of general 
knowledge, skill or facility may make the 
employee an effective competitor.     

Nebraska courts do not permit Blue-Penciling of 
non-compete clauses, even where there is a 
severability clause in the agreement containing 
the non-compete clause.180 Finally, continued 
employment is not valid consideration for a non-
compete clause.181

Such agreements will only be 
enforced to the extent they are 
limited to customers the employee 
specifically did business with and 
had personal contact. 

No applicable law directly on point.  
However, to prevail on a claim of tortious 
interference with a business relationship or 
expectancy, a plaintiff must prove: (1) the 
existence of a valid business relationship 
or expectancy; (2) knowledge by the 
interferer of the relationship or expectancy; 
(3) an unjustified intentional act of 
interference on the part of the interferer; 
(4) proof that the interference caused the 
harm sustained; and (5) damage to the 
party whose relationship or expectancy 
was disrupted.182 Therefore, if an employer 
interferes with an employee's enforceable 
non-compete or non-solicitation 
agreement, an action could lie under 
Nebraska law for tortious interference, 
where malice, improper or illegal means 
are present. 

A “trade secret” is defined under the Nebraska 
Uniform Trade Secrets Act as “information, 
including, but not limited to, a drawing, formula, 
pattern, compilation, program, device, method, 
technique, code or process that: (a) derives 
independent economic value, actual or potential, 
from not being known to, and not being 
ascertainable by proper means by, other persons 
who can obtain economic value from its 
disclosure or use; and (b) is the subject of efforts 
that are reasonable under the circumstances to 
maintain its secrecy.”183 The elements necessary 
to establish a cause of action for 
misappropriation of a trade secret are: (1) the 
existence of a trade secret or secret 
manufacturing process; (2) the value and 
importance of the trade secret to the employer in 
the conduct of his business; (3) the employer's 
right by reason of discovery or ownership to the 
use and enjoyment of the secret; and (4) the 
communication of the secret to the employee 
while he was employed in a position of trust and 
confidence and under circumstances making it 
inequitable and unjust for him to disclose it to 
others or to use it himself to the employer's 
prejudice.184 Matters of public knowledge or of 
general knowledge in an industry cannot be 
appropriated by one as its secret; a trade secret 
is something known to only a few and not 
susceptible of general knowledge.185 A customer 
list is the type of information that may, in some 
industries, be treated as a trade secret. However, 
courts are reluctant to protect customer lists to 
the extent that they embody information that is 
readily ascertainable through public sources. 
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Nevada Nev. Rev. Stat. Ann. § 613.200. 

People and companies that prevent employees 
after separation from obtaining employment 
elsewhere in this state are guilty of a gross 
misdemeanor. However, the statute provides an 
exception for people and companies that 
negotiate, execute and enforce an agreement 
with an employee that upon termination of 
employment, bars the employee from “(a) 
pursuing a similar vocation in competition with or 
becoming employed by a competitor ... or (b) 
disclos[ing] any trade secrets, business 
methods, lists of customers, secret formulas or 
processes or confidential information learned or 
obtained during the course of his employment ... 
if the agreement is supported by valuable 
consideration and is otherwise reasonable in its 
scope and duration.” 

In addition to being found guilty of a 
misdemeanor, violators may be subject to fines 
by the state and department of labor.  

To fall within the permissible non-competes 
allowed in the statute, contracts must be 
supported by consideration and have reasonable 
scope and terms.186 A restraint is deemed to be 
unreasonable if it is greater than needed to 
protect the employer or imposes undue hardship 
upon the employee. Id.

Customer contacts and good will are protectable 
interests in the geographic areas where the 
former employer conducted business.187

Courts will Blue Pencil contracts by excising 
unenforceable provisions.188

No applicable law. No applicable law. Nevada follows the Uniform Trade Secrets Act at 
Nev. Rev. Stat. §§ 600A.010, et seq. 

New Hampshire Non-competes are valid “only to the extent they 
prevent employees from appropriating assets 
that are legitimately the employer’s.”189

The reasonableness of covenants will be 
assessed by looking at whether the restriction: 
(1) is greater than needed to protect the 
employer’s interests; (2) imposes an undue 

Employers’ protectable interests 
include good will of business 
developed in part by former 
employee’s contact with customers, 
trade secrets, confidential 
information other than trade 
secrets, an employee’s “special 
influence” over customers obtained 

No applicable law. State adopted the Uniform Trade Secret Act, 
RSA §§ 350-B:8, et seq.  
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New Hampshire burden on the employee; and (3) is injurious to 
the public interest (unreasonably limits the 
public’s right to choose).190

Reasonable time restriction is limited to the time 
needed for the employee’s replacement to 
demonstrate effectiveness and for the public to  
disassociate the former employee from the 
former employer’s business.191

Courts do not follow the Blue-Pencil rule, but will 
partially enforce or reform overly broad 
restrictions if the employer shows good faith in 
executing contract.192

during employment and contacts 
developed during employment.193

Covenants not to solicit business 
from employer’s entire customer 
base are too broad and will not be 
enforced where they cover 
customers with whom the 
employee had no contact unless 
the employee gained significant 
knowledge or understanding of the 
employer’s customer base during 
employment.194 The geographic 
scope of such covenants should be 
limited to the area in which the 
employee had client contact. For 
salespeople, this covers the 
territory to which they are 
assigned.195

Covenants restricting employees 
from soliciting prospective 
customers will not be enforced.196

New Jersey In non-compete cases, employers have a 
protectable interest in confidential customer lists, 
customer referral databases, customer 
relationships, trade secrets, investment in the 
training of an employee and other confidential 
business information.197 Separately, the identity 
of customers is protected when divulged to a key 
employee even if the customer names are 
readily ascertainable from trade directories.198

Employers may not prevent an employee from 
using general industry skills the employee 
acquired during employment.199

Reasonableness is assessed by examining 
whether the covenant: (1) protects employer’s 
legitimate interests; (2) imposes no undue 
hardship on employee; (3) is not injurious to the 
public; and (4) has an overly broad duration, 
geographic limit and scope of activities 
protected.200

Covenants restricting employees 
from soliciting prospective 
customers will not be enforced.202

Courts assess reasonableness of 
non-solicitation clauses the same 
way it assesses non-competes.203

Courts will modify overly broad 
non-solicitation clauses to make 
them reasonable.204

Where a no-hire agreement is a valid 
covenant not to compete and reasonable 
in scope, it does not violate federal 
antitrust law.205

Courts rely on the Restatement of Torts § 757 to 
assess if something is a trade secret.206

The Restatement defines a trade secret as “any 
formula, pattern, device or compilation of 
information which is used in one’s business, and 
which gives him an opportunity to obtain an 
advantage over competitors who do not know or 
use it.” Restatement of Torts §§ 757, comment b. 
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New Jersey Courts will alter and delete overly broad 
covenants to make them reasonable.201

New Mexico Non-competes will be enforced if they have 
sufficient consideration, contain restrictions no 
larger and wider than is needed to protect the 
employer’s interest,207 are not against public 
policy and any detriment to the public interest 
and possible loss of services of the employee is 
more than offset by the public benefit arising out 
of the preservation of the freedom of contract.208

Courts have not decided whether or not they will 
Blue Pencil non-competes. 

Courts assess the reasonableness 
of customer non-solicitation clauses 
the same way they assess non-
competes.209

No applicable law. Follows Uniform Trade Secrets Act. NM Stat 
Ann. §§ 57-3A-1 to -7. 

New York Post-employment covenants not to compete “are 
disfavored but will be enforced by the courts 
where the restrictions are reasonably limited 
geographically and temporally and the 
enforcement is necessary, inter alia, to protect 
trade secrets or confidential customer lists.”210

Beyond where there is a protectable interest in 
information, the former employer has been held 
to have a protectable interest “where the 
employee’s services are ‘special, unique or 
extraordinary’ and not merely of ‘high value to 
his employer.’”211

While there is authority to the proposition that a 
court is permitted to “Blue Pencil” a covenant to 
make it reasonable, courts are very reluctant to, 
and, in practice, rarely (if ever) exercise this 
authority.212 (“This court declines to exercise its 
discretion to "Blue Pencil" the provisions at issue 
in an effort to make them enforceable.”). A 
restrictive covenant will be partially enforced 
only if the employer can demonstrate "an 
absence of overreaching, coercive use of 
dominant bargaining power or other anti-
competitive misconduct, but has in good faith 
sought to protect a legitimate business interest, 
consistent with reasonable standards of fair 
dealing ...."213

For a non-solicitation agreement to 
be enforceable, the former 
employee must have “work[ed] 
closely with the client or customer 
over a long period of time, 
especially when his services [we]re 
a significant part of the total 
transaction."214 Courts will not 
enforce a non-solicit against a 
former employee that was not an 
instrumental component of the 
former employer’s relationship with 
a particular client. 

Restrictive covenants limiting the 
solicitation of former co-workers post-
termination may be enforced with 
appropriate evidentiary support. There 
must be credible evidence of actual 
solicitation to prove a former employee 
breached the agreement.215

A preliminary injunction will be granted to 
enforce a non-hire provision if former 
employer will suffer irreparable harm.216

Courts rely on the Restatement of Torts § 757 to 
assess if something is a trade secret.217

The Uniform Trade Secrets Act has been 
introduced as a bill in the state legislature since 
at least 1999, but, has yet to be adopted.  
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North Carolina  North Carolina statutorily requires that 
covenants not to compete be embodied in a 
writing signed by the person against whom the 
restriction is to be enforced.218

Courts have long stated that covenants not to 
compete between an employer and employee 
are not viewed favorably.219 Thus, to be 
enforceable, a covenant not to compete  
must: (1) be in writing; (2) be made part of the 
employment contract; (3) be based on valuable 
consideration; (4) be reasonable as to time and 
territory; and (5) be designed to protect a 
legitimate business interest of the employer. 

North Carolina courts recognize two bases for 
enforcing restrictive covenants in the employer-
employee relationship: (1) if the nature of the 
employment is such as will bring the employee 
in personal contact with patrons or customer of 
the employer; or (2) o enable the employee to 
acquire valuable information as to the nature 
and character of the business.220

Where the language of a covenant is overbroad, 
North Carolina law severely limits the court's 
options to “Blue Pencil” the offending terms.221

Unless the overbroad portion is "a distinctly 
separable part of a covenant," courts cannot 
rewrite the contract and will simply not enforce it. 
Id. The burden of proof remains on the party 
seeking to enforce the covenant.222

Same showing as required for non-
compete agreements. 

Under the North Carolina Unfair and 
Deceptive Trade Practices Act (UDTPA), 
solicitation of a significant number of key 
employees at a former employer may 
constitute an unfair and deceptive trade 
practice.223

North Carolina adopted the “Trade Secrets 
Protection Act” (TSPA) in 1981. The TSPA 
provides that the owner of a trade secret "shall 
have remedy by civil action for misappropriation" 
of the secret.224

“Trade secret" means business or technical 
information, including but not limited to, a 
formula, pattern, program, device, compilation of 
information, method, technique or process that: 
(a) derives independent actual or potential 
commercial value from not being generally 
known or readily ascertainable through 
independent development or reverse engineering 
by persons who can obtain economic value from 
its disclosure or use; and (b) is the subject of 
efforts that are reasonable under the 
circumstances to  maintain its secrecy. N.C. Gen. 
Stat. §§ 66-152 to 162.  

"'Misappropriation' means acquisition, disclosure 
or use of a trade secret of another without 
express or implied authority or consent, unless 
such trade secret was arrived at by independent 
development, reverse engineering or was 
obtained from another person with a right to 
disclose the trade secret." N.C. Gen. Stat. § 66-
152(1) (2005). The "actual or threatened 
misappropriation of a trade secret may be 
preliminarily enjoined during the pendency of the 
action and shall be permanently enjoined upon 
judgment finding misappropriation …." N.C. Gen. 
Stat. § 66-154(a). 

To plead misappropriation of trade secrets, "a 
plaintiff must identify a trade secret with sufficient 
particularity so as to enable a defendant to 
delineate that which he is accused of 
misappropriating and a court to determine 
whether misappropriation has or is threatened to 
occur."225

North Dakota Covenants not to compete are void as an 
unlawful restraint on business. See N.D. Cent. 
Code § 9-08-06. 

There are, however, two exceptions: 

N.D. Cent. Code § 9-08-06 applies 
to non-compete agreement and 
non-solicit agreements, alike.226

Covenants not to compete between an 
employer and employee are not 
enforceable under N.D. Cent. Code. § 9-
08-06. 

State has adopted Uniform Trade Secrets Act. 
N.D. Cent. Code, §§ 47-25.1-01 to -08.
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North Dakota  1. One who sells the goodwill of a business may 
agree with the buyer to refrain from carrying 
on a similar business within a specified 
county, city or a part of either, so long as the 
buyer or any person deriving title to the 
goodwill from the buyer carries on a like 
business therein. 

2. Partners, upon or in anticipation of a 
dissolution of the partnership, may agree that 
all or any number of them will not carry on a 
similar business within the same city where 
the partnership business has been transacted 
or within a specified part thereof. 

N.D. Cent. Code §§ 9-08-06 (1)-(2), et seq.

Ohio Despite the fact that Ohio Rev. Code Ann. § 
1331.02 addresses contracts in restraint of 
trade, Ohio courts will enforce a non-compete 
provision for certain interests. “Generally, the 
only business interests which have been 
deemed sufficient to justify enforcement of a 
non-compete clause against a former employee 
[under Ohio law] are preventing the disclosure of 
the former employer’s trade secrets or the use of 
the former employer’s proprietary customer 
information to solicit the former employer’s 
customers.”227

The analysis for determining whether a non-
compete is valid and enforceable is as follows:   
1. Is there a protectable interest at issue?228

2. It the agreement not to compete limited in 
time and space?229

3. Is the restraint reasonably necessary for the 
protection of the employer’s business?230

4. Is the restraint unreasonably restrictive on 
the employee’s rights?231

5. Does the restraint contravene public 
policy?232

Courts will uphold a covenant not-to-compete 
only if it is reasonable.233

A reasonable covenant "is no greater than is 
required for the protection of the employer, does 
not impose undue hardship on the employee 

Non-compete agreements are 
treated the same as non-solicitation 
agreements. They will be enforced 
if they are reasonable under certain 
court-made factors.237

No applicable law.  State has adopted Uniform Trade Secrets Act. 
Ohio Rev. Code Ann. §§ 1333.61–69, et seq.
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Ohio and is not injurious to the public. Courts are  
empowered to modify or amend employment 
agreements to achieve such results."234 The 
Ohio Supreme Court abandoned "the Blue 
Pencil test" in favor of a test of 
reasonableness.235 The reasonableness test 
“permits courts to fashion a contract reasonable 
between the parties, in accord with heir intention 
at the time of contracting and enables them to 
evaluate all the factors comprising 
‘reasonableness’ in the context of employee 
covenants.”236

Oklahoma  Oklahoma statutorily proscribes contracts “by 
which anyone is restrained from exercising a 
lawful profession, trade or business of any 
kind[.]” 15 Okl. St. Ann. § 217. 

The exceptions to this general prohibition are: 
1. Where a business is sold as a going concern, 

a non-competition covenant is enforceable 
provided the going concern continues on with 
a like business. 

2. A non-compete is enforceable in the context 
of partnership dissolution. 15 Okl. St. Ann. §§ 
218–19. 

“A person who makes an 
agreement with an employer, 
whether in writing or verbally, not to 
compete with the employer after 
the employment relationship has 
been terminated, shall be permitted 
to engage in the same business as 
that conducted by the former 
employer, as long as the former 
employee does not directly solicit 
the sale of goods, services or a 
combination of goods and services 
from the established customers of 
the former employer.” See 15 Okl. 
St. Ann. §219A. Thus, a form of 
non-solicitation agreements are 
permitted notwithstanding the fact 
that non-compete agreements are 
proscribed. 

No applicable law. State has adopted Uniform Trade Secrets Act. 78 
Okl. St. Ann. §§ 85–95. 

Oregon  State statute commands that, under many 
circumstances, non-competes may not be 
enforced. See generally Or. Rev. Stat. § 653.295. 

There are, however, some very broad 
exceptions that permit significant room for non-
compete provisions to be enforced, provided that 
the very specific factual requirements of the 
statute are satisfied. See Or. Rev. Stat. §§ 
653.295(1)(a)-(c). 

To be valid under Or. Rev. Stat. §§ 653.295, a 
non-competition agreement must also be partial 

Or. Rev. Stat. §§ 653.295(4)(b) 
states that §§ 653.295(1) & (2) 
(governing certain of the factual 
prerequisites triggering an 
employer’s ability to have a non-
compete enforced) do not apply to 
a “covenant not to solicit 
employees of the employer or 
solicit or transact business with 
customers of the employer.” 

Under Oregon statute Or. Rev. Stat. §§ 
653.295, employers can prevent employee 
raiding/employee solicitation in non-
compete agreements.239

State has adopted Uniform Trade Secrets Act. 
Or. Rev. Stat. § 646.461, et seq.
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Oregon or restricted in its operation in respect to time or 
place, it must be supported by consideration, 
and it must be reasonable (affording only a fair 
protection to the interests of the party in whose 
favor it is made and not be so large in its 
operation as to interfere with the interests of the 
public).238

Notwithstanding certain factual prerequisites that 
must be met for an enforceable non-compete, 
the employer may enforce the non-compete for 
up to two years if it makes certain payments to 
the former employee. Or. Rev. Stat. §§ 
653.295(6). 

Pennsylvania  The inquiry to determine whether a covenant is 
enforceable is if the covenant is reasonably 
necessary to protect the legitimate business 
interests of the employer.240

Examples include:  
1. customer good will;  
2. confidential information;  
3. trade secrets; and 
4. unique, extraordinary skills241

Provisions that seek to “eliminat[e] or repress[] 
competition . . . so the employer can gain an 
economic advantage” are not enforceable 
because they seek to protect an illegitimate 
interest. 

It is well-established in Pennsylvania that a court 
of equity has the authority to reform a non-
competition covenant in order to enforce only 
those provisions that are reasonably necessary 
for the protection of the employer.242

Restrictive covenants, including 
both non-solicitation and non-
compete provisions, are 
enforceable under: (1) related to 
the employment or ancillary to the 
taking of employment; (2) 
supported by adequate 
consideration; (3) reasonably 
limited in time and geographic 
scope; and (4) reasonably 
designed to safeguard a legitimate 
interest of the former employer.243

A preliminary injunction may be entered 
against an employer for interfering with a 
contract between an employee and that 
employee’s former employer, if the 
contract prevents the employee from 
soliciting employees of the former 
employer.244

State has adopted Uniform Trade Secrets Act. 12 
Pa.C.S.A. § 5301, et seq.

Rhode Island  For a covenant not to compete to be 
enforceable, there must be “a legitimate interest 
that the provision is designed to protect.”245 In 
addition, the employer must establish that the 
covenant is reasonable, a conclusion that 
depends on an examination of the specific 
protectable interest.246 The employer must also 
show that the covenant is ancillary to the 
employment relationship and that adequate 

Treated substantially the same way 
as non-competes. 

No applicable law. State has adopted Uniform Trade Secrets Act. 
R.I. Gen. Laws §§ 6-41-1 to -11. 
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Rhode Island consideration was given for the covenant.247

Where the time, place, manner of restriction or 
scope of the covenant is over broad, “the court... 
[has] a free hand to take a ‘Blue Pencil,’ if 
necessary, to draw in any reasonable limitations 
on such covenants that it concludes are 
overbroad.”248

South Carolina  A covenant not to compete is upheld if it is:  
1. necessary for the protection of a legitimate 

business interest;  
2. is ancillary to a lawful contract;  
3. is reasonably limited with respect to time and 

place;  
4. is not unduly harsh and oppressive;  
5. is reasonable; and 
6. is supported by valuable consideration.249

An employer does not, however, have a 
protectable interest in restraining a former 
employee from using the general skills, 
knowledge and expertise acquired in the market 
for the former employee’s services.250

Courts may “Blue Pencil” a covenant only where: 
1. the contract is severable; and  
2. the severability is apparent from the contract 

itself – in language and subject matter.251

Treated identically as non-
competes.252

Prohibitions against recruiting existing 
employees have been interpreted to 
prohibit only interference with contractual 
relations, that is only to prohibit malicious 
interference with contractual relations.253

State has adopted Uniform Trade Secrets Act, 
S.C. C.A. §§ 39-8-10, et seq.    

South Dakota  Every contract restraining exercise of a lawful 
profession, trade or business is void to that 
extent. . . .  S.D. Codified Laws §§ 53-9-8. 
There are, however, exceptions: 
1. Any person who sells the good will of a 

business may agree with the buyer to refrain 
from carrying on a similar business within a 
specified county, city or other specified area, 
as long as the buyer or person deriving title 
to the good will from the seller carries on a 
like business within the specified geographic 
area. See S.D. Codified Laws §§ 53-9-9. 

2. Partners may, upon or in anticipation of 
dissolution of the partnership, agree that 
none of them will carry on a similar business 
within the same municipality where the 
partnership business has been transacted or 
within a specified part thereof. See S.D. 

An employee may agree with an 
employer at the time of 
employment or at any time during 
his employment ... not to solicit 
existing customers of the employer 
within a specified county, city or 
other specified area for any period 
not exceeding two years from the 
date of termination of the 
agreement, if the employer 
continues to carry on a like 
business. See S.D. Codified Laws 
§§ 53-9-11. 

Agreements under which rivals agree not 
to recruit each other’s employees are void 
under S.D. Codified Laws §§ 53-9-8. 

State has adopted Uniform Trade Secrets Act, 
S.D. Cod. Laws §§ 37-29-1, et seq.  
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South Dakota Codified Laws §§ 53-9-10. 
3. An employee may agree with an employer at 

the time of employment or at any time during 
his employment not to engage directly or 
indirectly in the same business or profession 
as that of his employer for any period not 
exceeding two years from the date of 
termination ..., if the employer continues to 
carry on a like business. See S.D. Codified 
Laws §§ 53-9-11. 

4. An independent contractor who is an 
insurance producer, defined in §58-1-2(16), 
and is also a captive agent working exclusively 
for a single insurance company, may agree to 
the following:   
(1) "Not to engage directly or indirectly in the 

same business or profession as that of 
the insurer for any period not exceeding 
two years from the date of termination of 
the independent contractor's agreement 
with the insurer; and 

(2) Not to solicit existing customers of the 
insurer within a specified county, first or 
second class municipality or other 
specified area for any period not 
exceeding two years from the date of 
termination of the agreement, if the 
insurer continues to carry on a like 
business within the specified area." See
S.D. Codified Laws § 53-9-12

Where a covenant is overbroad in its application, 
South Dakota courts have recognized that there 
is no need to invalidate the entire provision.  
Instead, they have “adopted a rule of partial 
enforcement, whereby an overly broad non-
compete provision is modified and enforced so 
as to conform to statutory mandates.”254

Tennessee  While non-competition covenants are not legally 
favored in Tennessee, they are enforced if 
reasonable under the particular circumstances of 
the case.255

The “rule of reasonableness” governs the 
enforceability of non-competes in Tennessee.  
Absent bad faith, courts will enforce such 

Rule of reasonableness applies in 
the non-solicitation setting as well. 

Allows no-hire agreements in the context 
of a sale of business. 258

State has adopted Uniform Trade Secrets Act, 
Tenn. Code Ann. §§ 47-25-1701, et. seq.
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Tennessee covenants to the extent necessary to protect the 
employer’s interests without imposing undue 
hardship on the employee as long as the public 
interest is not adversely affected.256

Tennessee has expressly abandoned the “Blue 
Pencil” doctrine, but, instead, courts will modify a 
covenant based upon a reasonableness 
standard.257

Texas Texas has a covenant not to compete statute. 

Generally, “[a] covenant not to compete is 
enforceable if it is ancillary to or part of an 
otherwise enforceable agreement at the time the 
agreement is made to the extent that it contains 
limitations as to time, geographical area and 
scope of activity to be restrained that are 
reasonable and do not impose a greater restraint 
than is necessary to protect the goodwill or other 
business interest of the promisee.” Tex. Bus. & 
Com. Code §§ 15.50 (a).   

Judicial alteration of a non-compete covenant is 
permitted “[i]f the covenant is found to be 
ancillary to or part of an otherwise enforceable 
agreement but contains limitations as to time, 
geographical area or scope of activity to be 
restrained that are not reasonable and impose a 
greater restraint than is necessary to protect the 
goodwill or other business interest of the 
promise ....” Tex. Bus. & Com. Code §§ 15.51(c) 
In such a case, “the court shall reform the 
covenant to the extent necessary to cause the 
limitations contained in the covenant as to time, 
geographical area and scope of activity to be 
restrained to be reasonable and to impose a 
restraint that is not greater than necessary to 
protect the goodwill or other business interest of 
the promisee and enforce the covenant as 
reformed[.]”  Tex. Bus. & Com. Code §§ 15.51(c) 

Same statutory framework 
applicable as in the case of a non-
compete.259

No-hire agreements are invalid when 
individual whose commercial activities are 
being restricted did not enter into the 
agreement freely.260

Courts rely on the Restatement of Torts §§ 757, 
comment 6, to assess if something is a trade 
secret.261

Utah  To be enforceable:  
1. the non-compete must be supported by 

consideration;  
2. no bad faith may be shown in the negotiation 

of the contract;  

Treated the same as non-
competes.263

No applicable law. State has adopted Uniform Trade Secrets Act, 
Utah Code Ann. §§ 13-24-1, et seq. 
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Utah 3. the covenant must be necessary to protect 
the goodwill of the business; and  

4. the covenant must be reasonable in its  
restrictions in terms of time and geographic 
area.262

Whether or not a court may alter a covenant by 
utilizing a judicial “Blue Pencil” or under another 
standard for that matter, is still an open question 
in Utah. 

Vermont  Covenants not to compete are enforced “subject 
to scrutiny for reasonableness and 
justification.”264

The former employer must show the following: 
1. that the covenant is not contrary to public 

policy;  
2. that the covenant is necessary for the 

protection of the employer; and  
3. that the covenant is not unnecessarily 

restrictive of the rights of the employee.265

To that end, non-competes must contain time, 
geographic and/or industry limitations.266

Vermont law on the reformation of defective 
covenants is uncertain. The Vermont Supreme 
Court has opined, “This Court will construe 
contracts but it will not make them for the parties 
.... The courts must enforce contracts as written 
.... The law presumes that the parties meant, 
and intended to be bound by, the plain and 
express language of their undertaking.”267

However, the Second Circuit, for example, has 
expressed a different opinion.268 That court 
determined that the Vermont Supreme Court 
would follow the reasonableness approach to 
reform an overbroad covenant.269

No Vermont authorities reflect that 
the same test that is applied to non-
competes is applied to non-
solicitation provisions. 

No applicable law. State has adopted Uniform Trade Secrets Act, 9 
Vt. Stat. Ann. §§ 4601, et seq.  

Virginia The employer has the burden of proving that the 
restraint is reasonable and the contract is valid.  
Because the restraint sought to be imposed 
restricts the employee in the exercise of a 
gainful occupation, it is a restraint in trade and it 
is carefully examined and strictly construed 
before the covenant will be enforced.270

Specifically, the employer must show: (1) the 

A covenant that bars only customer 
solicitation by its terms may not 
operate to bar a former employee 
from responding to selling to the 
former employer’s customers who 
he did not solicit but who, instead, 
solicited him. This same result 
would not be reached if the former 

No-switching agreement is "neither a 
covenant not to compete nor a restrictive 
covenant between employer and 
employee." The court held that the 
agreement was a contract in restraint of 
trade and "will be held void as against 
public policy if it is unreasonable as 
between the parties or is injurious to the 

State has adopted the Virginia Uniform Trade 
Secrets Act, Va. Code §§ 59.1-336, et seq.
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Virginia restraint, from the standpoint of the employer, is 
reasonable in that it is no greater than necessary 
to protect some legitimate business interest; (2) 
the restraint, from the standpoint of the 
employee, is not unduly harsh and oppressive in 
curtailing the employee’s legitimate efforts to 
earn a livelihood; and (3) the restraint is 
reasonable from the standpoint of sound public 
policy.271

Non-competes are upheld only when employees 
are prohibited from competing directly with the 
former employer or through employment with a 
direct competitor of the former employer.
Protectable interests include: trade secrets or 
other confidential information; protection from 
detrimental competition; and customer contacts 
and knowledge of methods of operation.272

Virginia courts do not Blue Pencil overbroad 
agreements to make them enforceable.273

employee had signed a non-
compete and a non-solicit.274

public."  
Contract will be deemed void if 
unreasonable between the parties or 
injurious to the public, even if affected 
employees are unaware of the covenant. 
275

Washington An employer has a right to protect information or 
client relationships that pertain to its business.  
Covenants may be necessary to protect a 
business from the unfair advantage a former 
employee may have by reason of personal 
contact with the employer’s customers and 
information “as to the nature and character of 
the business and the names and requirements 
of the customers” during his employment.276

A reasonable covenant will be enforced.  
Reasonableness is determined by considering: 
(1) whether the restraint is necessary for the 
protection of the business or good will of the 
employer; (2) whether it imposes upon the 
employee any greater restraint than is 
reasonably necessary to secure the employer’s 
business or goodwill; and (3) whether the degree 
of injury to the public is such loss of the service 
and skill of the employee as to warrant non-
enforcement of the covenant.277

If a covenant is overbroad, the courts will 
partially enforce or re-word the provision, 
provided that enforcement of the covenant would 

Non-solicitation covenants that 
reasonably protect employer from 
immediate competition from 
employee who was given access to 
customers’ internal operations and 
business relationship are 
enforceable.279

No applicable law. State has adopted the Uniform Trade Secrets 
Act, Rev. Code Wash. §§ 19.108, et seq. 
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Washington not otherwise create an injustice to the parties or 
injure the public.278

West Virginia To show an enforceable covenant,280 the 
employer must prove: (1) consideration, ancillary 
to a lawful contract; (2) that the covenant is 
reasonable; and (3) it does not harm the 
public.281

The covenant must be reasonably necessary for 
the protection of a legitimate interest of the 
employer and must not impose an undue 
hardship on the employee.282

An employer has a protectable interest in:  
(1) the employer’s direct investment in skills  
the employee acquired in the course of 
employment; (2) confidential or unique 
information, i.e., trade secrets and customer 
lists; and (3) goodwill.283

When the former employer meets its burden of 
demonstrating that it had a legitimate interest 
that the covenant at issue was designed to  
protect, the covenant becomes presumptively 
enforceable.284

The courts are permitted to “that limited measure 
of relief within the terms of the non-competitive 
agreement which is reasonably necessary to 
protect [its] legitimate interests, will cause no 
undue hardship on the [employee] and will not 
impair the public interest.”285

Non-solicitation provisions that are 
less restrictive and designed to 
prevent the solicitation of any 
employer’s customers or using 
employer’s confidential information 
while competing in the same 
market will be enforced.286

No applicable law. State has adopted the Uniform Trade Secrets 
Act, W. VA. Code. §§ 47-22-1, et seq. 

Employee who retained and disseminated 
confidential documents that contained: customer 
lists, potential customer lists, pricing information, 
profit margins, costs, personnel records and 
financial information had misappropriated trade 
secrets.287

Wisconsin “A covenant…within a specified territory and 
during a specified time is lawful and enforceable 
only if the restrictions imposed are reasonably 
necessary for the protection of the employer. 
Any covenant…imposing an unreasonable 
restraint is illegal, void and unenforceable even 
as to so much of the covenant or performance 
as would be a reasonable restraint.”  Wis. Stat. 
Ann. §§ 103.465.   

The common law rule of reason, and not Wis. 
Stat. § 804.01(5)(c), apply to covenants not to 
compete in stock option agreements.288

Same showing as required for non-
compete agreements. A customer 
restriction may substitute for a 
territorial limitation.291

No-hire agreements are not enforceable in 
Wisconsin where the employee subject to 
the agreement was not aware of the 
restriction at the time he or she was hired 
OR if the employee did not consent to the 
restriction. In Heyde Co. v. Dove 
Healthcare, the Supreme Court of 
Wisconsin held that such agreements are 
subject to Wisconsin statute (Wis. Stat. §§ 
103.465) (“Restrictive covenants in 
employment contracts”) because they 
“essentially deal[] with restraint of trade” by 
having the effect of restricting employment 

State has adopted to Uniform Trade Secrets Act, 
Wis. Stat. Ann. §§ 134.90, et seq.
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STATE NON-COMPETE  NON-SOLICITATION  NON-HIRE/ “RAIDING” CONFIDENTIAL INFORMATION 

Wisconsin 
An enforceable covenant will: (1) be necessary 
for the protection of the employer; (2) provide a 
reasonable time restriction; (3) provide a 
reasonable territorial limitation; (4) not be harsh 
or oppressive to the employee; and (5) not be 
contrary to public policy.289

Covenants will only be enforced to the extent 
reasonably necessary to protect a legitimate 
business interest. Protectable interests include: 
relationships with customers; trade secrets; and 
business-related information. 

Restrictive covenants are prima facie suspect, 
and, thus, are closely scrutinized.290

of an organization’s employees.292

Wis. Stat. §§ 103.465 does not protect an 
employer from others raiding its 
employees; rather, the statute and 
corresponding case law encourages the 
mobility of workers. Therefore, so long as 
a departing employee takes with him or 
her no more than his or her experience  
and intellectual development that has 
ensued while being trained by another, 
and no trade secrets or processes are 
wrongfully appropriated, the law affords no 
recourse to the employer for losing the 
employees.293

Wyoming State adopted a rule of reason inquiry from the 
Restatement of Contracts testing the validity of a 
non-compete. A restraint is only reasonable if it: 
(1) is no greater than is required for the 
protection of the employer; (2) does not impose 
undue hardship on the employee; and (3) is not 
injurious to the public.294

A valid covenant not to compete requires a 
showing that it is: (1) in writing; (2) part of a 
contract of employment; (3) based on 
reasonable consideration; (4) reasonable in 
durational and geographical limitations; and (5) 
not against public policy.295

Protectable interests include: (1) trade secrets 
that have been communicated to the employee 
during the course of employment; (2) 
confidential information communicated by the 
employer to the employee; and (3) any special 
influence obtained by the employee during the 
course of employment over the employer’s 
customers.296

Allows “Blue-Penciling.”297

Relief may be granted restricting 
the use of knowledge of customers 
where there is special influence.298

No applicable law. State adopted the Uniform Trade Secrets Act, 
Wyo. Stat. Ann. §§ 40-24-101, et seq.
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