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I. Contracts and Dispute Claims

A. Introduction

Disputes between contractors and the federal government 
concerning performance of procurement contracts are governed by 
the Contract Disputes Act (CDA).  

The CDA provides the framework through which federal 
government contract claims are processed and resolved. The CDA, 
however, is only applicable to disputes that arise directly out of a 
contract between the government and a contractor. Torts or other 
non-contractual disputes are not covered by the CDA’s provisions, 
including alleged violations of statutes such as the Walsh-Healey 
Act, the Davis-Bacon Act, or the Service Contract Act.

The CDA, at its most basic level, provides a dispute resolution 
process for federal procurement contracts and is equally 
applicable to contractors and the government. With respect 
to contractors, the CDA provides the right to submit an 
administrative claim to a contracting officer (CO). If that claim 
is denied, the contractor has the right to appeal that denial to 
applicable boards of contract appeals (BCAs) or the Court of 
Federal Claims (COFC). As discussed in greater detail below, there 
are significant jurisdictional and strategic differences between 
these two forums for resolving appeals.   

While at one point many agencies had their own board of contract 
appeals, these have generally been consolidated into the Civilian 
Board of Contract Appeals (CBCA), which includes most civilian 
agencies, and the Armed Services Board of Contract Appeals 
(ASBCA), which primarily includes the Department of Defense, 
NASA, and CIA.  The Postal Service has its own board of contract 
appeals called the Postal Service Board of Contract Appeals. 
The United States Air Force has its own relatively unique forum 
for adjudicating contract disputes called the Office of Disputes 
Resolution for Acquisition (ODRA).  

Bid protests are not governed by the CDA and may not be brought 
before the BCAs.  Bid protests must be filed with the Government 
Accountability Office (GAO) or the COFC.    

B. The Claims Process

As noted above, the CDA provides a process for contractors to 
submit administrative claims to the CO. In order to submit a 

proper claim, there are simple, but very specific, requirements 
that must be met. The claim must be:

• A demand for payment;
• In writing;
• Submitted to the CO;
• Seeking as a matter of right;
• The payment of a “sum certain;” and
• Request a final decision.
• If the claim is over $100,000, it must be certified.

In addition, there are two other unstated but necessary aspects 
to your CDA claim. In order to put the CO on notice of your 
demand for payment, you must explain (1) why you are entitled 
to the sum and (2) why you are entitled to the specific amount 
you are claiming.  It is important to have already gathered 
significant documentation describing both your entitlement and 
resulting damages.

C. Requests for Equitable Adjustment

Contractors often ask whether they should file a Request for 
Equitable Adjustment (REA) instead of proceeding directly to a 
CDA claim.  As an initial matter, it may be helpful to understand 
the major differences between the two. 

Major Distinguishing Features of REAs and CDA Claims

 9 REA preparation costs are compensable
 9 REA does not require a CO Final Decision
 9 CDA claims over $100,000 must be certified
 9 CDA claims start the clock on interest 

While there is no one-size-fits-all answer, there are three key 
factors we suggest contractors consider when deciding whether to 
submit an REA or proceed with a CDA claim. 

1. Speed 

Oftentimes, the most important consideration in deciding 
whether to file a claim is speed. Think of filing a claim 
as putting the government “on the clock.” For claims 
under $100,000, the government must issue a final 
decision on your claim within 60 days. For claims over 
$100,000, the government must, within 60 days, issue a 
final decision or provide a reasonable date by which it will 
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render a final decision. REAs, on the other hand, do not 
put the government on the clock. The government has no 
deadline to respond to your REA. In fact, it is common for 
the government to never respond to an REA. Claims and 
appeals processes are surprisingly lengthy. The earlier you 
put the government on the clock, the faster you can expect a 
favorable resolution. 

2. Current Relationship with CO/COR

Your relationship with the CO or Contracting Officer’s 
Representative (COR) is a very important consideration 
when deciding between submitting an REA or taking a claim 
approach. An REA is meant to short-circuit a contentious 
claims process. If you have a good relationship with your 
CO/COR and believe a settlement is likely, an REA may be 
the best option. On the other hand, if you believe the CO 
or COR is unreasonable or uninterested in a settlement, it 
often helps to file a claim. Filing a claim (or if the claim 
is unsuccessful, an appeal) will trigger the involvement 
of government counsel. In situations where the agency is 
acting unreasonably, involvement of counsel can actually 
help increase the likelihood of settlement because the CO 
now has guidance from a less biased advisor. In fact, if an 
appeal is filed at the COFC, only the Department of Justice 
(DOJ), not the CO, has authority to settle the dispute on 
behalf of the government. 

3. Legal Fees v. Contract Disputes Act Interest

One of the primary benefits of filing an REA is that 
contractors can recover legal and consulting fees incurred 
in preparing the REA. These professional fees, however, 
are expressly unallowable once the process of preparing 
a claim begins. It is important not to place too much 
emphasis on this factor. Agencies try to avoid paying 
these attorney or consulting fees as part of any settlement 
with a contractor. Often, the only way a contractor will 
truly recover attorneys’ fees is from a favorable judgment 
following an unsettled claim.  

Assessing CDA interest should also inform contractor 
decisions on how to proceed. A contractor is entitled to 
interest on its claim from the date it is filed. Interest does 
not run while an REA is pending. Though the CDA interest 
rates are typically low – the current rate is 3.652% – these 

charges can add up quickly on large claims. While the 
government also tries to negotiate out interest as part of a 
settlement, it has been our experience that the government 
is more willing to pay interest on pending claims than 
attorneys’ fees for preparing REAs.  

There is no one-size-fits-all answer regarding whether to 
file an REA or claim. It is a decision that needs to be made 
based on the circumstances of the particular contractor, 
contracting officer, and project.

II. Jurisdictional Options and Strategy

Once a contractor has received a CO final decision on a claim, 
he or she will have to determine where to file an appeal: at one 
of the BCAs or the COFC. This is a good juncture to pause with a 
comparison between the BCAs and the COFC.  

A. Strategic Claim Decision Making 

Most agency administrative appeals are brought to the ASBCA 
or the CBCA. The BCAs are best suited for appeals of claims 
that are of smaller dollar value (generally below $5 million) or 
where the contractor has a decent relationship with the CO and/
or agency counsel. Appeals at the BCAs are heard and decided by 
administrative law judges. Below is a list highlighting some of the 
pros and cons of filing an appeal at the BCAs.

PROS

 9 Settlement process is more streamlined
 9 Agency lawyers are often willing to settle smaller dollar 

amount claims in a fairly short timeframe
 9 Can be less expensive than COFC if a reasonably quick 

settlement is believed to be achievable at the time the 
contractor files the appeal

CONS

 9 Often takes several years to get a decision from a 
board

 9 Frequently is as costly as litigating at COFC 
 9 Many administrative law judges do not enforce 

schedules, which often leads to the government being 
granted numerous time extensions

 9 Recent decisions have trended pro-government
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The COFC is best suited to large-dollar amount, legally complex 
contractor appeals.  Below is a list of some of the pros and cons 
of pursing an appeal at the COFC.

PROS

 9 Judges regularly enforce their schedules and typically 
grant fewer time extensions to the government 

 9 Decisions are often issued 6-12 months faster than at 
the BCAs

 9 DOJ lawyers often bring a fresh perspective to facts 
as opposed to agency lawyers at the BCAs, who have 
typically written the CO’s final decision at issue

 9 Recent case law has established that the court will 
hear CPARS challenges (discussed infra)

CONS

 9 Large claims litigation is typically expensive
 9 DOJ electronic document discovery can be onerous 

and expensive
 9 Not well-suited to small-dollar claims litigation

The BCAs require appeals to be filed within 90 days; however, 
the COFC permits an appeal to be filed within one year of a 
CO’s final decision, giving the contractor 9 additional months 
to prepare a complaint. Forum selection involves a good deal of 
strategy because the decision is often binding on the contractor. 
Contractors should take into consideration: agency versus 
Department of Justice attorneys, the quality of judges in each 
forum, the time it takes to get a decision on an appeal, and the 
enforceability of schedules. As mentioned previously, the COFC is 
the better forum to pursue appeals on higher-dollar value claims, 
while the BCAs are only recommended for less complicated, 
smaller dollar amount claims. 

B. CDA Claims at the COFC

The COFC is the preferred forum for appeals concerning larger 
claims because schedules are strictly enforced, the court reaches 
decisions faster, and DOJ attorneys representing the government 
are not a part of the agency in dispute, making them more 
independent. DOJ attorneys are not involved in the underlying 
procurement and may provide a more objective view of the case, 
which can be beneficial for contentious disputes.  Additionally, 
DOJ attorneys have the authority to settle a case without agency 

approval, which may cause an agency to soften its stance once the 
DOJ gets involved. The COFC uses more formal procedures and 
discovery is more strictly enforced. One downside to the court’s 
formalistic proceedings is that it is more expensive to litigate a 
claim compared with the informal procedures of the BCAs.

Unlike the BCAs, the COFC can hear the government’s 
counterclaims of fraud related to the dispute, which some argue 
makes the BCAs a safer option for contractors trying to avoid 
such litigation. However, this is largely a myth because the DOJ 
attorneys who try CDA claims are different from those who try civil 
fraud cases, meaning an internal referral is needed for the DOJ to 
assert such claims at the COFC. This is to say that it is unlikely 
the DOJ will try to “surprise” a contractor filing an appeal with a 
fraud-based counterclaim just because the contractor chose the 
COFC as the forum. Further, attorneys at the BCAs can also assert 
fraud claims against a contractor by filing them separately with 
the COFC. Consequently, filing an appeal at the BCAs will not 
insulate a contractor from a potential fraud claim. 

C. Statistics at COFC
From October 1, 2018 to September 30, 2019, $7.2 billion 
was claimed in 637 complaints at the COFC. Nearly $329 
million worth of judgments were made in favor of claimants. 
The COFC also rendered money judgments for the United 
States on counterclaims, offsets, and/or sanctions in the sum of 
$10,439,691. 

Case filing decreased in FY 2019 for general jurisdiction cases by 
25.4%. However, many general jurisdiction case filings were of 
increased complexity and national significance. For example, 27% 
of general jurisdiction cases contained multiple plaintiffs and 
10% involved intervening parties.

Total case terminations decreased 4.1% from 1,526 in fiscal year 
2018 to 1,466 in fiscal year 2019. Pending cases at the close of 
the fiscal year increased 15.4%, from 3,655 on September 30, 
2018 to 4,217 on September 30, 2019.

D. CDA Claims at the (Agency) Boards of Contract Appeals

The BCAs are recommended for appeals concerning less 
complicated, smaller dollar amount claims because they are 
less formal and can typically be resolved more cost-effectively. 
The BCAs also provide accelerated procedures for claims less 
than $100,000 and expedited procedures for claims less than 
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$50,000. The litigation experience at the BCAs is very dependent 
on the agency attorney because many agencies are represented by 
attorneys from their own staff who assisted the CO in denying the 
contractor’s claim before it was appealed to the applicable BCA. 
This can be beneficial when the agency attorney’s familiarity with 
the case and relationship with the CO lead to fast settlement, but 
it may be a disadvantage if the dispute is very contentious and 
makes candid resolution unlikely. Decisions typically take longer 
to receive from the BCAs, which may be a function of the fact that 
three judges need to sign off on every decision. 

Both the BCAs and COFC provide for mediation in the event of 
agreement between the parties. It has been our experience that 
it is easier to get agency counsel to an early mediation. The DOJ 
requires different levels of approval to mediate, which can result 
in DOJ attorneys requiring fact or expert discovery to conclude 
before agreeing to mediate.  

BCAs also provide alternative ADR procedures available for use 
by agreement between the parties. Judges can perform evaluative 
mediation before a claim is even filed to frankly discuss the 
strengths and weaknesses of each party’s position, which may be 
helpful to encourage early resolution. BCAs also provide summary 
binding decisions similar to arbitration where the judge’s decision 
in non-appealable; however, this is only recommended for smaller 
dollar amount claims.

E. Statistics at the BCAs

At the ASBCA, contractors docketed 418 new appeals in FY 
2019. FY 2019 was the fifth consecutive year that docketed 
appeals decreased, from a recent high of 708 new appeals 
docketed in FY 2014. The board sustained 47.7% of those FY 
2019 appeals in whole or in part. The sustain rate for FY 2019 is 
the lowest since 1997, when the rate was 45%. By contrast, in 

FY 2018, the sustain rate for contractors was 69.1%, which was 
the highest since 2007 (71%). The parties requested ADR in 76 
cases during FY 2019. Sixty-eight of those matters successfully 
resolved, which is an 89% success rate. This is a modest increase 
from FY 2018’s success rate of 85%.

At the CBCA, contractors docketed 418 appeals during 
FY2019, which represents a slight increase from the 409 
docketed in FY 2018. The number of Contract Disputes Act 
cases docketed at the Board decreased by 8%. The CBCA 
docketed 418 new matters in FY 2019, which represents a 
modest increase from the 409 docketed in FY 2018. Prior to 
FY 2018, the CBCA had experienced docket decreases for each 
of the previous three years.

F. (Contractor Performance Assessment Rating System) CPARS 
Challenge Claims

The ability to challenge negative past performance evaluations 
through filing a CDA claim is a rapidly evolving area of the 
law. Challenging a negative evaluation first requires submitting 
comments and rebuttals to a CO’s evaluation. These comments 
are reviewed by an agency official one level above the CO, who 
can update the evaluation if necessary. If this process is not 
successful, the contractor must file a CDA claim and receive a 
final decision before it can bring the appeal to either the COFC 
or applicable BCA. A contractor must then prove the evaluation 
is arbitrary, capricious, and contrary to law be granted relief. 
The COFC and the BCAs cannot bind the agency through their 
decisions on these claims; they may only issue a declaratory 
judgment or remand order instructing the agency to correct the 
evaluation. The BCAs are better suited for CPARS evaluation 
challenges because they have a more established framework for 
reviewing this new kind of CDA claim.


