
It May Take More Than a Village:
SALT and Tribal Tax Update

by Michelle DeLappe

One of the hottest areas of tax litigation in Washington
state emerges from the intersection of state, local, and tribal
taxes. Expanding economic development and business op-
portunities involving Native American tribes have fueled
the litigation as state, local, and tribal governments all vie for
the tax revenues to be reaped from the business activities. As
in many parts of the country, these Washington business
ventures include casinos, hotels, restaurants, shopping cen-
ters, liquor stores, smoke shops, and gas stations. Sometimes
tribal entities run the business. Often they involve nontribal
businesses in some way.

Their taxes can raise challenging questions: As Richard
Pomp of the University of Connecticut observed in a 319-
page article on the subject, ‘‘the issues raised by the taxation
of Indians, the tribes, and those doing business with them
are sui generis — and complicated, even by tax standards.’’1

Keeping apprised of developments in this area can help in
effectively planning and negotiating the terms of business
involvement. This article provides an update on pending
cases and general trends in Washington.

Disputes Over Taxes on Non-Indian Businesses

Quil Ceda Village, a federally recognized tribal munici-
pality near Seattle, features a large open-air mall, including
Wal-Mart and Home Depot, and a casino resort. The state
collects approximately $50 million in sales tax annually
from the Village.2 Since creating the Village over 15 years
ago, the Tulalip Tribes have tried — through legislation and
litigation — to obtain some or all of that tax.3 Last year, the
tribes sued the state and Snohomish County to challenge
their authority to impose sales and use tax, gross receipts tax
(the business and occupation tax), and personal property tax
on the non-Indian businesses operating in the Village.4 The
federal government joined the tribes in the case. Currently,
the court is considering the parties’ motions urging it to
decide some or all of the case.

The way for this case was paved, in part, by a 2013 Ninth
Circuit Court of Appeals decision5 and 2013 regulations by
the Bureau of Indian Affairs (BIA).6 These developments
made it clear that state and local governments cannot tax
permanent improvements on land held in trust by the
United States for a tribe. The Washington Department of
Revenue has since recognized this, but it has stopped short
of addressing any other tax on transactions or on personal
property aside from permanent improvements located on
tribal trust land.7 In 2014 the DOR promised instead that
‘‘these remaining taxation issues will be addressed in future
Tax Advisories after additional consultations with interested
stakeholders.’’8 Though the DOR holds meetings with
tribal representatives to discuss tax issues, it has issued no

1Richard Pomp, ‘‘The Unfulfilled Promise of the Indian Com-
merce Clause and State Taxation,’’ 63 Tax Lawyer 897, 904 (2009-
2010).

2Paul Shukovsky, ‘‘Tulalips Want Cut of Sales Tax From Quil Ceda
Village,’’ Seattle Post-Intelligencer, Dec. 19, 2002.

3For example, one unsuccessful bill would have required the state
and local governments to remit the municipal portion of sales taxes
collected on purchases by nontribal members in the Village back to the
tribes. H.B. 1721 (2005).

4Tulalip Tribes v. Smith, No. 2:15-cv-00940 (W.D. Wash. filed June
12, 2015).

5Confederated Tribes of the Chehalis Reservation v. Thurston County
Board of Equalization, 724 F.3d 1153 (9th Cir. 2013).

625 C.F.R. section 162.017.
7Wash. DOR PTA 1.1.2014 (Mar. 31, 2014).
8Id.
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advisories. Those seeking further guidance may have to wait
for the outcome of the Tulalip case.

But like the other case law and the BIA regulations, this
case will not end the tax litigation that swirls around busi-
ness activities on trust lands.9 The Tulalip Tribes’ arguments
focus very narrowly on the trust lands within the boundaries
of the Village. Regardless of the case’s outcome, the tribes
assure the court that the state and county will continue to
collect taxes on activities outside of the Village, including
other parts of the Tulalip reservation.10

Further limiting this case’s potential to shed light on
other tax disputes is the reliance on the Bracker balancing
test to determine whether federal law preempts state and
local taxation.11 This test requires a particularized inquiry
balancing the specific circumstances at the Village. The
tribes argue that the fact that development of the trust lands
occurred without any state or local government involvement
precludes the state and county’s interest in taxation there.
The fact that all government services within the Village are
provided by the tribes similarly weighs against state and
local taxes there. So even if the court agrees with the tribes
and federal government in this case, other cases will present
different facts and require balancing the interests anew. Each
situation requires an analysis regarding the balance of fed-
eral, state, and tribal interests at stake. For situations with
different variables, it seems the only certainty short of a final
court decision or agreements among the various govern-
ments will be ongoing uncertainty.

The BIA’s power to assert federal
preemption of state and local taxation of
business activities on leased trust lands
is questionable.

The BIA intended to end this uncertainty and promote
tribal economic development and sovereignty by clarifying
tribal rights to tax.12 But the BIA’s power to assert federal
preemption of state and local taxation of business activities
on leased trust lands is questionable.13 Wendy Pearson, chair
of the Indian Tribal Tax Committee for the American Bar
Association Section of Taxation, said that despite the BIA
regulations, she expects that ‘‘litigation will continue on
state authority to tax business activities in Indian country.’’

In the meantime, tribes can only attract non-Indian
businesses to Indian country in the absence of dual taxation.
The DOR believes it is generally not preempted from taxing
non-Indians in Indian country, but it recognizes in its rules
that many situations require the department to ‘‘review
transactions on a case-by-case basis to determine whether
tax applies.’’14 Wherever uncertainty reigns, state and local
governments continue to collect their taxes, and the tribal
governments do not. In the meantime, businesses can help
prevent dual taxation through careful drafting of leases and
other contracts with tribes or tribal entities. The goal should
be to ensure that the business experiences the same level of
taxation as it would on neighboring non-Indian lands.

Pending Challenge of Property Exemption
Often the parties to disputes concerning taxation and

Native American tribes are different governments. For ex-
ample, in the Tulalip case, the parties are the federal, state,
county, and tribal governments. Similarly, in another pend-
ing case, the city of Snoqualmie sued King County (where it
is located) and the DOR to declare unconstitutional a
property tax exemption for tribal economic-development
property.15

The exemption at issue started in 2004 as a property tax
exemption for tribal property used exclusively for ‘‘essential
government services.’’16 In 2014 the Legislature expanded
the definition of essential government services to include
‘‘economic development activities’’ on property owned by a
tribe before March 1, 2014. To qualify for the exemption for
unleased tribal property located outside an Indian reserva-
tion, the tribe and the county must enter into an agreement
whereby the tribe pays a payment in lieu of leasehold excise
tax (PILT). The city took issue with the PILT.

The trial court agreed that the PILT is an unconstitu-
tional, nonuniform property tax. To defend the exemption,
the DOR obtained review by the Washington Supreme
Court. Several parties submitted amicus briefs, including
the Muckleshoot Indian Tribe, which owns the Salish Lodge
& Spa, the main focus of the city’s arguments. The court
heard oral argument in May but has yet to issue its decision.

A Trend Toward Greater Cooperation
Other than the city’s opposition, this case demonstrates a

great deal of cooperation among state, county, and tribal
governments, as well as a recognition of the need to help
address tribal government’s financial difficulties. Despite
ongoing litigation in this area of tax, perhaps the greater
trend in Washington is toward this kind of cooperation.

9For example, another pending case is the Agua Caliente Band of
Cahuilla Indians’ challenge to possessory interest tax on non-Indian
lessees on tribal trust lands in California.

10Plaintiffs’ Motion for Partial Summary Judgment, p. 17 (Sept.
22, 2016).

11The test is based on White Mountain Apache Tribe v. Bracker, 448
U.S. 136 (1980).

12BIA, ‘‘Residential, Business, and Wind and Solar Resource Leases
on Indian Land,’’ 77 Federal Register 234 (Dec. 5, 2012).

13Roxanne Bland, ‘‘Has the Bureau of Indian Affairs Over-
reached?’’ State Tax Notes, June 13, 2016, p. 845.

14WAC 458-20-192(7).
15City of Snoqualmie v. Constantine, No. 91534-2 (Wash. Sup. Ct.

argued May 5, 2016). Some readers may unwittingly know something
of this city near Seattle, which is the location of the waterfall that
appeared at the beginning of every episode of Twin Peaks.

16Laws of 2004, ch. 236 (codified as RCW 84.36.010).
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Challenged by a group of private gas station owners in 2015,
for example, the state supreme court affirmed agreements
between the state and tribes providing tax refunds to tribal
gas stations.17 In a move to address a county’s financial
difficulties, the Samish Indian Nation last year agreed to
reimburse property taxes that would be lost if land for a
planned casino is transferred into trust.

Though the intersection of state, local, and tribal taxa-
tion will give rise to disputes for years to come, we can hope
for a day when cooperation and greater certainty will prevail
in the taxation of non-Indian businesses in Indian country.
In the meantime, amid increasing opportunities for com-
mercial development on tribal lands, businesses and tribes
are working together to avoid dual taxation.

17Automotive United Trades Organization v. Washington, 183
Wn.2d 842, 357 P.3d 615 (2015).
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