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Regulatory Sprint to Coordinated Care 
tackles HIPAA obstacles

William H. maruca, Esq.

In the January 2021 issue of the Bulle-
tin, I described how the Department of 

Health and Human Services’ (DHHS) 
“Regulatory Sprint to Coordinated 
Care” streamlined provisions of the 
Stark Law, the Anti-Kickback Statute 
(AKS) and the Civil Monetary Penal-
ties Law to promote the adoption of 
value-based and coordinated care pay-
ment models. Toward the end of last 
year, the Department’s Office of Civil 
Rights (OCR) has joined the race to 
clear the track of information hurdles.

OCR, which interprets and enforces 
HIPAA’s privacy and security rules, 
published Proposed Modifications to 
the HIPAA Privacy Rule to Support, 
and Remove Barriers to, Coordinated 
Care and Individual Engagement on 
Dec. 20, 2020. The Stark, AKS and 
CMPL regulatory changes targeted 
financial relationship obstacles to 
coordinated care; this batch focuses 
on improving the flow of information 
instead of dollars.

OCR identified its objectives as 
strengthening individuals’ rights to 
access their own health information, 
including electronic information, im-
proving information sharing for care 
coordination and case management 
for individuals, facilitating family and 
caregiver involvement in the care of in-
dividuals experiencing emergencies or 
health crises, enhancing flexibilities for 

disclosures in emergency or threatening 
circumstances, such as the opioid and 
COVID-19 public health emergencies, 
and reducing administrative burdens on 
HIPAA-covered health care providers 
and health plans.

Definitions
A key element of the current HIPAA 

rule is that disclosures can be made 
without patient authorization for “Treat-
ment, Payment or Operations” (TPO). 
The proposal clarifies the definition of 
“health care operations” to state that 
the term includes care coordination 
and case management for individuals, 
not only population-based activities. 
It also adds an exception for disclo-
sures to, or requests by, a health plan 
or covered health care provider for 
individual care coordination and case 
management regardless of whether 
such activities constitute treatment or 
health care operations. For example, 
in the coordinated care environment, 
this change would clearly allow an 
accountable care organization (ACO) 
to share individual patient treatment 
plans, outcomes and cost information 
with participating members of the 
ACO such as primary care physicians, 
subspecialists, hospitals, labs, therapy 
providers, home health agencies and 
others involved in a patient’s care. 

OCR added broad new definitions 

for the terms “electronic health record” 
(EHR) and “personal health applica-
tion.” The new rules also would permit 
disclosures to Telecommunications 
Relay Services (TRS) communica-
tions assistants for persons who are 
deaf, hard of hearing, or deaf-blind, 
or who have a speech disability, and 
would modify the definition of business 
associate to exclude TRS providers. 
This concept is analogous to treating 
internet service providers as “conduits” 
exempt from business associate agree-
ment requirements. 

Expansion of Disclosures  
to Social Service and  
Community Service agencies

Driven by the COVID-19 and opioid 
crises, OCR proposes to expressly per-
mit covered entities to disclose protect-
ed health information to social services 
agencies, community-based organi-
zations, home and community-based 
service providers to assist in care 
coordination and case management. 
Examples cited include communicating 
with community counseling programs, 
nutrition assistance programs, health 
care supportive housing agencies, 
home health services, community 
health centers and other health-related 
social assistance programs.
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“Good Faith” standard
Disclosures that may be made in a 

patient’s best interest based on “pro-
fessional judgment” under current rules 
would be permitted based on the cov-
ered entity’s good faith belief that the 
use or disclosure is in the best inter-
ests of the individual, which good faith 
would be presumed but rebuttable with 
evidence of bad faith. OCR cites as an 
example that a provider could make 
a determination that it is in the best 
interest of a young adult patient who 
has overdosed on opioids to disclose 
relevant information to a parent who is 
involved in the patient’s treatment and 
who the young adult would expect to 

participate in or be involved with the 
patient’s recovery. Arguably this kind of 
disclosure is permissible under existing 
rules as needed for the patient’s care, 
but the proposed rule would clearly au-
thorize such disclosures in the absence 
of the patient’s objection.  

Similarly, the standard for disclo-
sures to avert a “serious and imminent” 
threat to health or safety would be 
modified to “serious and reasonably 
foreseeable.” This change would 
eliminate the need to demonstrate that 
the threatened harm is about to occur 
in a short time or to predict when it 
could occur, as in a patient who may 
have admitted suicidal or homicidal 
ideation but who does not intend to act 

immediately. Critics of HIPAA frequent-
ly complain that they are prohibited 
from sharing relevant information that 
could prevent violent incidents. OCR 
is responding to these concerns by 
permitting disclosures even when the 
timing of a potential threat is less than 
immediate. 

Individual Access to Records
Several proposed changes would 

increase patients’ access to their own 
records. The current deadline for a 
covered entity to respond to a request 
for records would be shortened to no 
later than 15 calendar days from the 
current 30 days after receipt of the 
request, with the opportunity for an 
extension of no more than 15 calendar 

Legal Report

Fox Rothschild’s Health Law attorneys understand the challenges and 
the pressures physicians face in today’s constantly changing world 
of health care. With significant experience and a comprehensive, 
proactive approach, we help our clients overcome obstacles as they 
arise so they can focus on what is most important: their patients. 
After all, we’re not your ordinary health care attorneys.

foxrothschild.com

OVERWHELMED BY THE PACE OF 
CHANGE IN HEALTH CARE?

WE HEAR YOU. 

SETH CORBIN  |  EDWARD KABALA  |  WILLIAM MARUCA  |  WILLIAM STANG  |  MICHAEL WIETHORN

BNY MELLON CENTER  |  500 GRANT STREET  |  PITTSBURGH, PA 15219  |  412.391.1334

From Page 115



117ACMS Bulletin / April 2021

Legal Report

days. The proposed rule also would 
improve electronic record transfers 
between entities by requiring covered 
health care providers and health 
plans to submit an individual’s access 
request to another health care provid-
er and to receive back the requested 
electronic copies of the individual’s 
PHI in an EHR. These transfers are 
currently permitted, but would become 
mandatory. 

Individuals would be permitted to 
inspect their PHI in person, specifical-
ly allowing individuals to take notes 
or use cellphone cameras or other 
personal resources to view and capture 
images of their PHI. It also would 
require covered entities to post esti-
mated fee schedules on their websites 
for disclosures so that individuals could 
compare the costs of electronic and 
paper disclosures. They also would 
be required to provide individualized 
estimates of fees for an individual’s 
request for copies of PHI upon request, 
and to provide itemized bills for com-
pleted requests.

Notices of Privacy Practices 
(NPPs)

The new rules would streamline 
the administrative burdens of provid-
ing notices of privacy practices by re-
moving the requirement to obtain an 
individual’s written acknowledgment 
of receipt of the NPP, and would no 
longer require that such acknowl-
edgements be kept for six years. 
There also would be changes to the 
required content of NPPs, which will 
require all medical practices, hospi-
tals and other covered entities to re-
view and revise their NPPs to clarify 
an individual’s access and reporting 
rights. Although OCR states that 
it intends to reduce administrative 
obligations, this change will require 
every NPP to be modified.  

Future of the Sprint
The Regulatory Sprint was 

launched by the Trump administration, 
with the HIPAA changes being among 
the last efforts of the outgoing regula-
tors. On Jan. 20, 2021, the incoming 

Biden administration announced a 
60-day freeze on new regulations until 
a department head appointed by Pres-
ident Biden can review or approve the 
rule. Similar freezes were announced 
at the beginning of the Trump and 
Obama administrations. Former Cali-
fornia Attorney General Xavier Bec-
erra was confirmed as Secretary of 
Health and Human Services on March 
18, 2021. As this article goes to print, 
Secretary Becerra has not yet gone 
on record regarding his support for 
the Sprint. As many of these changes 
are widely supported, it is likely that 
they will be implemented, but it is 
not yet a certainty. Covered entities 
and business associates should stay 
tuned for further developments and be 
prepared to update their policies and 
procedures. 

Mr. Maruca is a healthcare partner 
in the Pittsburgh office of the national 
law firm of Fox Rothschild LLP. He 
can be reached at (412) 394-5575 or 
wmaruca@foxrothschild.com.
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